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The problem of immunity and irresponsibility of governments 
in matters relating to wrongs or damages inflicted upon innocent 
citizens has evoked considerable discussion, particularly in the last 
quarter century. The inequities of the immunity doctrine have been 
plainly portrayed and adequately condemned by many authorities,’ 
but the traditional concept of sovereign freedom from suit is not 
entirely friendless.?, There is considerable disagreement as to the 
extent to which the immunity should be swept away and as to the 
liability that should replace it. It is even difficult to arrive at a fair 
appraisal of the present scope of liability imposed, or immunity 
preserved, in a given jurisdiction because of the manner of enacting 
appropriate statutes in piecemeal fashion. It will be the purpose 
of this paper to help define the present areas of liability and im- 
munity of the various local governments in Ohio. 


MUNICIPAL CORPORATIONS 
In determining liability of governmental units in the absence 
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1Peterson, Governmental Responsibility For Torts in Minnesota, 26 
Minn. L. Rev. 293, 480, 700, 854 (1942); Fordham and Pegues, Local Gov- 
ernment Responsibility in Tort in Louisiana, 3 La. L. Rev. 720 (1941); 
Borchard, Governmental Responsibility in Tort, 34 Yate L. J. 1, 129, 229 
(1925), 36 Yaxe L. J. 1, 757, 1039 (1926); Proposed State and Local Statutes 
Imposing Public Liability in Tort, 9 Law & CONTEMP. PRoB. 282 (1942); 
State and Municipal Liability in Tort,—Proposed Statutory Reform, 20 
A.B.A.J. 747 (1934); Harno, Tort Immunity of Municipal Corporations, 4 
Int. L.Q. 28 (1921). 

* Weber, Municipal Tort Liability, 3 Peaspopy L. Rev. 60 (1938); Mc- 
Cash, Ex Delicto Liability of Counties in Iowa, 10 Iowa L. BuLt. 16 (1924). 
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of controlling statutes, the courts usually resort to a test making a 
distinction between the exercise of governmental and proprietary 
functions. A similar technique with slightly different emphasis 
uses a criterion which distinguishes discretionary and ministerial 
action. The Ohio courts follow the same practice.® 


Accordingly, as the character of the activity in which the mu- 
nicipality was engaged at the time of the accident falls into the 
governmental or discretionary category on the one hand, or the 
proprietary or ministerial on the other, liability is either imposed 
or rejected. Objections to such an arbitrary and mechanical device 
arise not only from the difficulty of social justification but also from 
the inconsistency and confusion in determining which cases go 
into a given category. There is no unanimity of opinion as to what 
functions are governmental and what are proprietary, and the courts 
frequently resort to fine distinctions to escape the rigors of a prior 
decision. Adding to the uncertainty is the fact that certain things 
may be used in either a governmental or proprietary capacity.* 


Generally speaking, matters pertaining to police and fire pro- 
tection,® construction and repair of streets,° and the construction of 





*E.g., Selden v. Cuyahoga Falls, 132 Ohio St. 223, 6 N.E. 2d 976 
(1937); Wooster v. Arbenz, 116 Ohio St. 281, 156 N.E. 210 (1927); Tolliver 
v. Newark, 145 Ohio St. 517, 62 N.E. 2d 357 (1945); Note, Municipal Corpo- 
rations—Tort Liability, 9 OH1o St. L.J. 174 (1948). 

*Sturzinger v. Sandusky, 28 Ohio App. 263, 162 N.E. 684 (1927); 
Lebanon v. Loop, 4 Ohio Op. 480, 32 N.E. 2d 458 (1935). 

5 Aldrich v. Youngstown, 106 Ohio St. 342, 140 N.E. 164 (1922); Cin- 
cinnati v. Butterfield, 14 Ohio App. 395, 32 Ohio C.A. 546 (1921); Frederick 
v. Columbus, 58 Ohio St. 538 (1898); Thomas v. Findlay, 6 Ohio C.C. 241, 
3 Ohio C.D. 435 (1892) (above cases hold there is no liability for negli- 
gent operation of police and fire equipment). Contra: Fowler v. Cleveland, 
100 Ohio St. 158, 126 N.E. 72 (1919) (now overruled by the Aldrich case); 
Schmelzer v. Columbus, 24 Ohio N.P. (N.S.) 90 (1922) (based on the idea 
that home rule powers made a difference and decided during the period when 
the holding of Fowler v. Cleveland represented the law). That there is no 
liability for mobs or riots see: Western College v. Cleveland, 12 Ohio St. 
375 (1861); Robinson v. Greenville, 42 Ohio St. 625, 51 Am. Rep. 857 
(1885). Also in point are: Wittenbrook v. Columbus, 33 Ohio L. Abs. 586, 
35 N.E. 2d 980 (1941) (No liability for death of prisoner due to lack of 
medical care); Besser v. County Commissioners, 58 Ohio App. 499, 16 N.E. 
2d 947 (1938) (No liability for injuries of a prisoner sustained when at- 
tacked by another prisoner); Rose v. Toledo, 1 Ohio C.C. (N.S.) 321, 14 
Ohio C.D. 540 (1903) (No liability to prisoner in workhouse whose health 
was ruined by confinement in dungeon); Green v. Commissioners, 3 Ohio 
C.C. (N.S.) 212, 13 Ohio C.D. 43 (1901) (No liability to minor injured in 
workhouse while running a defective machine under compulsion); Alvord 
v. Richmond, 3 Ohio N.P. 136 (1896) (No liability for unlawful arrest or 
improper care resulting in death). 

6 Boone v. Akron, 69 Ohio App. 95, 43 N.E. 2d 315 (1942); Roetker v. 
rortsmouth, 64 Ohio App. 146, 28 N.E. 2d 372 (1940); Kohake v. Cincinnati, 
59 Ohio App. 403, 18 N.E. 2d 501 (1938); Tetlow v. Youngstown, 49 Ohio 
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sewers’ are considered governmental, and no liability is imposed on 
the municipality for tortious conduct in the carrying on of these 
activities. Conversely, the construction and operation of public 
utility services,* and the maintenance as contrasted with the con- 
struction of sewers’ are considered proprietary functions and liabil- 
ity is imposed for wrongful acts. Liability is also imposed for 
stream pollution and flooding’® because of public improvements ir- 
respective of the character of the activity which caused the damage. 
Recovery in these cases is based on a theory either of nuisance or 
expropriation of property without compensation.” 

It is interesting to note that the earliest Ohio cases adopted an 
attitude favoring liability of both municipal and county govern- 
ments without differentiating the various functions they per- 
formed.'* In those cases, the chief concern seemed to be to derive 





App. 540, 197 N.E. 426 (1934); Wooster v. Arbenz, 116 Ohio St. 281, 156 
N.E. 210 (1927); Circleville v. Sohn, 59 Ohio St. 285, 52 N.E. 788 (1898) 
(held the duty was ministerial but this case was distinguished in the 
Wooster case). For the effect of the OH10 GENERAL Cope §§3714 and 3714-1 
(1938), see infra pp. 381, 392 n. 103. 

7State ex rel. Gordon v. Taylor, 149 Ohio St. 427, 79 N.E. 2d 127 
(1948); Hutchinson v. Lakewood, 125 Ohio St. 100, 180 N.E. 643 (1932); 
Bluhm v. Blanck and Gargaro, 62 Ohio App. 451, 24 N.E. 2d 615 (1939). 

8 Interstate Sash and Door Co. v. Cleveland, 36 Ohio Op. 27, 73 N.E. 
2d 236 (1947), aff’d, 148 Ohio St. 325, 74 N.E. 2d 239 (1947); Barberton v. 
Miksch, 128 Ohio St. 169, 190 N.E. 387 (1934); Salem v. Harding, 121 Ohio 
St. 412 at 417, 169 N.E. 457 (1929) (All stating that a water system is a 
proprietary function); Cleveland v. North Olmsted, 130 Ohio St. 144, 198 
N.E. 41 (1935) (bus line is a proprietary function); Columbus v. Lynn, 
17 Ohio L. Abs. 658 (1934) (electric light plant is a proprietary function) ; 
Werner v. Cincinnati, 3 Ohio C.C. (N.S.) 276, 13 Ohio C.D. 475 (1902) (city 
liable for the negligent breaking of pipes); Lakewood v. Newell, 16 Ohio 
C.C. (N.S.) 503, 28 Ohio C.D. 682 (1907) (city liable for conversion of pipes) ; 
Cincinnati v. George, 14 Ohio C.C. (N.S.) 447, 23 Ohio C.D. 510 (1911), 
aff'd, 88 Ohio St. 567, 106 N.E. 1050 (1913) (city liable for negligent cutting 
off of water suply). But the city is not liable for water pressure inade- 
quate to extinguish fires. Blunk v. Dennison Water Supply Co., 71 Ohio 
St. 250, 73 N.E. 210 (1905); Akron Waterworks Co. v. Brownless, 10 Ohio 
C.C. 620, 5 Ohio C.D. 1 (1895). 

®State ex rel. Gordon v. Taylor, 149 Ohio St. 427, 79 N.E. 2d 127 
(1948); Portsmouth v. Mitchell Co., 113 Ohio St. 250, 148 N.E. 846 (1925). 
But see Etzensperger and Orschak v. Cleveland, 25 Ohio C.C. (N.S.) 303, 
35 Ohio C.D. 254 (1902), holding that the construction of a building is 
ministerial. 

10 Kirk v. Cincinnati, 25 Ohio N.P. (N.S.) 473 (1925); Mansfield v. 
Balliett, 65 Ohio St. 451, 63 N.E. 86 (1901); Cleveland v. Beaumont, 4 Ohio 
D. Rep. 444, Ohio L. Bull. 345 (1875); Rhodes v. Cleveland, 10 Ohio 
160 (1840). 

11 Mansfield v. Balliett, supra note 10. 

12 Commissioners of Brown County v. Butt, 2 Ohio 349 (1826); Good- 
loe v. Cincinnati, 4 Ohio 500 (1831); Smith v. Cincinnati, 4 Ohio 514 (1831); 
Rhodes v. Cleveland, 10 Ohio 160 (1840); McCombs v. Akron, 15 Ohio 474 
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a just rule that would promote substantial justice. Need was felt 
for making all corporations responsibile for their wrongs to the 
same extent as individuals,’* and justice was thought to be pro- 
moted by diffusing among all those who shared in the benefit any 
losses that might be incidentally inflicted from the exercise of gov- 
ernmental activity.’* 


Gradually, however, the Ohio courts developed the above men- 
tioned tests of functional distinctions* and lined up substantially 
with the English and other American courts, thus starting with 
the underlying assumption of immunity and engrafting exceptions 
of liability. The germ of the governmental versus proprietary 
classification can be ascertained in Commissioners of Hamilton 
County v. Mighels.'* In this case it was asserted that a county was 
immune from liability for negligence, but that a municipal or pri- 
vate corporation under like circumstances would be liable. The 
reasons advanced for this distinction were as follows: 


As before remarked, municipal corporations proper 
are called into existence, either at the direct solicitation 
or by the free consent of the people who compose them. 

Counties are local subdivisions of a State, created by 
the sovereign power of the State, of its own sovereign will, 
without the particular solicitation, consent, or concurrent 
action of the people who inhabit them... . 

A municipal corporation proper is created mainly for 
the interest, advantage, and convenience of the locality 
and its people; a county organization is created almost ex- 
clusively with a view to the policy of the State at large 

17 
The pronouncement of the dual capacity of the municipality 

was clearly enunciated a few years later in Western College v. 
Cleveland: ** 


. .. It is obvious that there is a distinction between 
those powers delegated to municipal corporations to pre- 
serve the peace and protect persons and property, whether 
to be exercised by legislation or the appointment of proper 
officers, and those powers and privileges which are to be 
exercised for the improvement of the territory comprised 
within the limits of the corporation, and its adaptation to 
the purposes of residence or business. As to the first, the 
municipal corporation represents the state — discharging 
duties incumbent on the state; as to the second, the mu- 


(1846), aff’d after trial, 18 Ohio 229 (1849). 
18 Goodloe v. Cincinnati, swpra note 12; Rhodes v. Cleveland, supra 
note 12; McCombs v. Akron, supra note 12. 
14 McCombs v. Akron, 15 Ohio 474 (1846) and 18 Ohio 229 (1849). 
15The governmental vs. proprietary and the discretionary vs. minis- 
terial tests discussed in material preceding note 4 supra. 
167 Ohio St. 109 (1857). 
17JTd. at 118, 119. 
1812 Ohio St. 375 (1861). 
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nicipal corporation represents the pecuniary and proprie- 
tary interests of individuals.’* 
Except for a brief period from 1919 to 1922 when, by a bold 


break with precedent, the Supreme Court seemed ready to over- 
throw the immunity doctrine,”® the courts of Ohio have steadfastly 
limited liability by the traditional application of the governmental 
versus proprietary and discretionary versus ministerial tests. The 


repudiation in Fowler v. Cleveland* was itself shortly repudiated in 
Aldrich v. Youngstown,” and since then most changes have come 


from the legislature. 
Statutory Liability 


The most common basis for imposing liability on the munici- 
pality arises from a breach of duty provided for in General Code 
Section 3714: 

Municipal corporations shall have special power to 
regulate the use of the streets, to be exercised in the man- 
ner provided by law. The council shall have the care, 
supervision, and control of public highways, streets, alleys, 
sidewalks, public grounds, bridges, aqueducts, and viaducts, 
within the corporation, and shall cause them to be kept 
open, in repair, and free from nuisance.** 

The substance of this statute has been incorporated into Ohio 
law from an early date, traceable at least to 1852,"* the first session 
of the General Assembly: under the Constitution of 1851. More- 
over, before it was made a general statutory provision, similar pro- 
visions were probably included in the special acts incorporating 
municipalities.** The general theory for imposing liability under 
this section is that the municipality is permitting the existence of 
a nuisance by failing to keep the public ways clear, open, in repair, 
and safe for the normal uses thereof. 


Nuisance 


As noted, the gist of the action under this statute is nuisance 
and not negligence, although many of the nuisances are predicated 
upon negligence. This factor, plus the rule that contributory negli- 
gence by the plaintiff is a complete defense,”* at least in the latter 
cases, results understandably in considerable ambiguity in this area. 
However, it has been repeatedly held that negligence alone is not 





19Td. at 377. 

20 Fowler v. Cleveland, 100 Ohio St. 158, 126 N.E. 72 (1919). 

21100 Ohio St. 158, 126 N.E. 72 (1919). 

22106 Ohio St. 342, 140 N.E. 164 (1922). 

23 OnTO GEN. Cope §3714 (1938). 

2450 Onto Laws 244, §63 (1852). 

23E.g., the act discussed in Langley v. Gallipolis, 2 Ohio St. 108 
(1853). 

26 Infra note 128. 
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enough to fasten liability on the municipality.*’ The first problem, 
then, is to ascertain the meaning of nuisance. 

Various definitions of the word nuisance have been propounded 
by the text writers and accepted by the courts. The Ohio Supreme 
Court at one time or another has quoted the following with ap- 
proval: 

The term nuisance, derived from the French word 
‘nuire’, to do hurt or to annoy, is applied in the English 
law indiscriminately to infringements upon the enjoyment 
of proprietary and personal rights.** 

Nuisance, something noxious or offensive. Anything not 
authorized by law which maketh hurt, inconvenience, or 
damage. It may be (a) private, as where one so uses his 
property as to damage another’s, or disturb his quiet en- 
joyment of it; (b) public or common, where the whole com- 
munity is annoyed or inconvenienced by the offensive acts, 
as where one obstructs a highway, or carries on a trade 
that fills the air with noxious and offensive fumes.” 

Nuisance has been defined as a distinct civil wrong, 
consisting of anything wrongfully done or permitted which 
interferes with or annoys another in the enjoyment of his 
legal rights.” 

A distinction must be made between absolute nuisances or 
nuisances per se, and nuisances predicated upon negligence.** In 
cases of the former type strict liability is imposed when damage 
results therefrom, but in cases of the latter type, a want of ordinary 
care by the defendant plus an absence of contributory negligence 
by the plaintiff must coexist in order to permit recovery. A search- 
ing examination of nuisance law and a significant classification of 
several types of tortious conduct in this area have been made by 
Judge Hart in Taylor v. Cincinnati.** The type of nuisance that is 
enjoined by Section 3714 may be of either the absolute or qualified 








27 Snider v. Youngstown, 27 Ohio L. Abs. 231 (1938); Rudibaugh v. 
Niles, 56 Ohio App. 451, 11 N.E. 2d 193 (1937); Selden v. Cuyahoga Falls, 
132 Ohio St. 223, 6 N.E. 2d 976 (1937). On the other hand, both negligence 
and nuisance need not be shown as nuisance alone is a sufficient predicate 
of liability. Kremer v. Uhrichsville, 67 Ohio App. 61, 35 N.E. 2d 973 (1940) 
In this case the court did not distinguish between absolute and qualified 
nuisance. An instruction requiring proof of negligence in cases of a 
qualified nuisance is proper. Corbin v. Cleveland, 144 Ohio St. 32 at 36, 
56 N.E. 2d 214 (1944). Cf. Taylor v. Cincinnati, 143 Ohio St. 426, 55 N.E. 
2d 724 (1944). 

28 Village of Cardington v. Fredericks, 46 Ohio St. 442, 446, 21 N.E. 
766, 767 (1889). 

29 Ibid. 

30 Taylor v. Cincinnati, 143 Ohio St. 426, 436, 55 N.E. 2d 724, 730 (1944). 

31 Gaines v. Wyoming, 147 Ohio St. 491, 72 N.E. 2d 369 (1947); Inter- 
state Sash and Door Co. v. Cleveland, 148 Ohio St. 325, 74 N.E. 2d 239 
(1947); Comment, Absolute and Qualified Nuisance in Ohio, 9 Onto St. 
L.J. 164 (1948). 
32143 Ohio St. 426, 55 N.E. 2d 724 (1944). 
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variety.** The following statement is found in Judge Hart’s opinion: 


. . . doubtless if it should dig a deep trench across a 
street or place an obstruction in the travelled portion 
thereof in the nighttime without guards, making travel 
thereon necessarily dangerous, the municipality might be 
subject to strict liability under the rules above set out; 
but so long as its conduct is not unlawful or extra hazard- 
ous, the municipality is liable for injuries resulting only 
from its negligent failure to take proper precautions by the 
removal of obstructions, or by the erection of barriers, 
guardrails, lights or otherwise, to safeguard travellers 
against dangerous obstructions, defects, or conditions in 
streets and other public ways.** 

An examination of some of the cases under this statute may help 


clarify the present extent of municipal tort liability in Ohio. 
Streets 


Various types of actions concerning streets may arise under 
Ohio General Code Section 3714, a very common type being the alle- 
gation of nuisance because of some defect, obstruction, or other con- 
dition in the street itself. A large number of these cases involve ques- 
tions for the jury as to whether the city had notice of the particular 
defect and was negligent in permitting it to exist. According to the 
facts, therefore, similar conditions may constitute a nuisance in 
one case and not in another. 

If there is any construction work underway and adequate 
guardrails and warning devices are not installed, the city will very 
likely be held liable for any damages that may result therefrom. 
Thus, recovery was permitted for losses resulting from a ditch, 
a hole,** a cistern construction,®’ and concrete abutments.** Like- 








33 Taylor v. Cincinnati, supra note 32. Cf. Larson v. Cleveland Ry., 142 
Ohio St. 20, 50 N.E. 2d 163 (1943) which says that if the statute defines 
duties in abstract terms, as in Ohio General Code Section 3714, the jury 
must determine the reasonableness of the conduct. 

34 Taylor v. Cincinnati, supra note 32. 

35 Stephens v. Trotwood, 39 Ohio L. Abs. 444, 53 N.E. 2d 647 (1943), 
aff'd, 43 Ohio L. Abs. 157 (1943). 

36 Central Union Telephone Company v. Conneaut, 167 Fed. 274 
(C.C.A. 6th 1909) (The city had the hole dug for a utility pole, but 
neglected to put in the pole for over three months.) 

37 Circleville v. Neuding, 41 Ohio St. 465, 13 Ohio L. Bull. 378 (1885). 

38 Craig v. City of Toledo, 60 Ohio App. 474, 21 N.E. 2d 1003 (1938) 
(Abutments placed at right angles to the street for foundations for an un- 
finished bridge. They were difficult to see at night). Similar cases include: 
Miller v. Dayton, 70 Ohio App. 173, 41 N.E. 2d 728 (1941) (Unlighted pole 
in the center of the street); Brown v. Columbus, 27 Ohio L. Abs. 677 (1938) 
(tree in street); City of Hamilton v. Dilley, 120 Ohio St. 127, 165 N.E. 713 
(1929) (Unlighted safety zone under construction); Shields v. Cleveland, 
21 Ohio C.C. (N.S.) 257, 33 Ohio C.D. 338 (1905) (hole for construction): 
Cleveland v. King, 132 U.S. 295 (1889) (Building material of abutting 
owner left in street, jury found notice to city). 
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wise, liability may be imposed if the city is so negligent in its 
maintenance that a number of big holes** or excessive tar*® results. 
Recovery is not limited to those people who use the street as a 
means of travel from one place to another, but anyone making 
ordinary or normal use of the street is protected. Hence, a minor 
may recover for injuries sustained while coasting when the in- 
juries are caused by a “hump” resulting from the laying of a water 
main.*' In general, then, it seems that if the condition of the street 
is such as to substantially increase the risk of danger to the general 
public using the street in a normal and ordinary manner, and if 
injuries or losses do result from such a condition, then liability is 
imposed on the municipality if it actually knew or should have 
known of the condition. 

Conversely, liability is not imposed if the municipality does 
not have actual or constructive notice of the defect or if the condi- 
tion is not inherently dangerous. Thus, in the absence of notice, 
the city is not made liable for a misplaced manhole cover,*? un- 
lighted building material of an abutting owner,** or a hole in the 
street.** Similarly, the existence of certain things in the street 
that might reasonably be expected to be there are not per se 
nuisances but may entail liability if special facts are shown. Thus 
a parked truck,*® an automobile parked in a street set aside for 
coasting,** a safety zone,*’ and a traffic light** were all held not to 





39 Erb v. Youngstown, 62 Ohio App. 482, 24 N.E. 2d 629 (1937). 

40 Seiter v. Marion, 28 Ohio L. Abs. 374 (1938). 

41 City of Girard v. Smrek, 52 Ohio App. 135, 3 N.E. 2d 560 (1935). 
Kercher v. Conneaut, 76 Ohio App. 491, 65 N.E. 2d 272 (1945) (a bicyclist 
was allowed to recover); see Davis v. Shutrump Co., 140 Ohio St. 89, 42 N.E. 
2d 663 (1942) (Employee of contractor not permitted to recover because 
street was closed and he was not using it as a means of travel); Boone v. 
Akron, 69 Ohio App. 95, 43 N.E. 2d 315 (1942) (City not liable for failure 
to build sewers and thus abate a nuisance, because the duty under the 
statute is confined to physical conditions which affect travel and does not 
extend to conditions created by others which are merely offensive to sight 
and smell.) 

42 Cleveland v. Amato, 123 Ohio St. 575, 176 N.E. 227 (1931); Cleve- 
land v. Pine, 123 Ohio St. 578, 176 N.E. 229 (1931). 

43 Columbus v. Penrod, 73 Ohio St. 209, 76 N.E. 826 (1906); cf. Cleve- 
land v. King, 132 U.S. 295 (1889) in which case liability was imposed. 

44 Connelly v. Youngstown, 27 Ohio L. Abs. 699 (1938); Hunter v. 
Lakewood, 35 Ohio App. 132, 171 N.E. 842 (1930). 

45 Galluppi v. Youngstown, 55 Ohio App. 331, 9 N.E. 2d 739 (1936). 

46 Mingo Junction v. Sheline, 130 Ohio St. 34, 196 N.E. 897 (1935). 

47 Cleveland v. Gustafson, 124 Ohio St. 687, 180 N.E. 59 (1932); Moss- 
man v. Cincinnati, 10 Ohio Op. 335, 34 N.E. 2d 246 (1936). 

48 Springfield y. Good, 14 Ohio L. Abs. 5 (1933). Other conditions 
not found to be nuisances include: a traffic sign facing the wrong way, 
Tolliver v. Newark, 145 Ohio St. 517, 62 N.E. 2d 357 (1945); a traffic light 
where one side was not working, Martin v. Canton, 41 Ohio App. 420, 180 
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be nuisances. Furthermore, the municipality is not an insurer and 
need only keep the street in a reasonably safe condition.* 

In addition to conditions in the street itself, frequently a nui- 
sance is alleged because of some defect or obstruction in the area 
in close proximity to the streets. As will be shown, the duty to 
keep the streets clear from nuisance is applicable to the sidewalks 
also.*° Apparently, however, plaintiffs have not been very success- 
ful in alleging a violation of the statutory duty when the supposed 
nuisance is near the sidewalk but away from the street. The Ohio 
courts uniformly invoke the doctrine of strict construction and 
guard against extension of liability. Accordingly, it has been held 
that a hole six feet back of the sidewalk,*' and a wall along the 
sidewalk from which a child fell into a hole** were not nuisances 
within the purview of Ohio General Code Section 3714. Similarly, no 
recovery is permitted for injuries resulting from the negligent 
regulation of a shooting gallery since such regulation is a govern- 
mental function and the gallery is not a nuisance per se.** It is 
recognized, however, that the city’s duty does not stop with the 
improved part of the street, but extends to the areas in close prox- 
imity thereto so that users of the street may not be unreasonably 
endangered.” 

The duty imposed on the municipality under Ohio General 
Code Section 3714 is not such as to impose liability for the negligence 
of street repairmen improving the street. Accordingly, a child 
burned by a fire maintained by street repairmen,** and a person in- 
jured in a collision with a city repair truck*® may not recover 
against the city because such activity is a governmental function 
and the city is not liable for negligence. On the other hand, the 
municipality may still be liable under Ohio General Code Section 


N.E. 78 (1931); a traffic standard, Ruechert v. Shaker Heights, 25 Ohio 
L. Abs. 10 (1937). 

#2 Dayton v. Glaser, 76 Ohio St. 471, 81 N.E. 991 (1907); Taylor v. 
Cincinnati, 143 Ohio St. 426, 55 N.E. 2d 724 (1944); Kercher v. Conneaut, 
76 Ohio App. 491, 502, 65 N.E. 2d 272, 279 (1945). 

50 Infra p. 386. 

51 Village of Mineral City v. Gilbow, 81 Ohio St. 263, 90 N.E. 800 
(1909). 

52 Rudibaugh v. Niles, 56 Ohio App. 451, 11 N.E. 2d 193 (1937); Ellis 
v. Youngstown, 140 Ohio St. 133, 42 N.E. 2d 760 (1942) (a barricade in 
front of a ravine at a street intersection not a nuisance). 

53 Kreiger v. Doylestown, 25 Ohio App. 286, 158 N.E. 197 (1927). 

54 Karle v. Street Ry., 69 Ohio App. 327, 43 N.E. 2d 762 (1942). (The 
case was concerned with street railway tracks immediately adjacent to 
both sides of a narrow, crowned street. Judgment on the verdict for the 
defendants was affirmed, however.) 

55 Tetlow v. Youngstown, 49 Ohio App. 540, 197 N.E. 426 (1934). 

56 Wooster v. Arbenz, 116 Ohio St. 281, 156 N.E. 210 (1927). The 
rule of this case has now been changed by Ohio General Code Section 
3714-1, infra p. 392 n. 103. 

















386 OHIO STATE LAW JOURNAL [Vol. 9 


3714 although the street or highway was constructed and is main- 
tained by another political unit.*’ 


Sidewalks 


The same type of duty that is imposed on the municipality by 
Ohio General Code Section 3714 to keep the streets free from nuis- 
ance is likewise imposed in relation to the sidewalks. Similar rules 
of construction apply so that liability is imposed if the city has no- 
tice of the defect or disrepair and is negligent in not making re- 








57 Stephens v. Trotwood, 39 Ohio L. Abs. 444, 53 N.E. 2d 647 (1943), 
motion to certify record overruled, 43 Ohio L. Abs. 157 (1943) (village 
liable for nuisance in state highway running through village when it did 
not warn and protect the public from an excavation); O’Neill v. Cleveland, 
145 Ohio St. 563, 62 N.E. 2d 353 (1945) (the county and municipality are 
not joint tortfeasors but apparently recognizing that both could be liable 
although on different bases; cases cited in notes 136 and 148 recognize the 
duties and liabilities of both the county and municipality in relation to 
bridges, but a valid distinction could be made between roads and bridges 
in that Ohio General Code §§ 2421, 7557, and 7563 (1938) impose special 
duties on the county in relation to bridges and guard rails. A distinction 
can also be made between losses resulting from the construction or repair 
itself, in which case the political division doing the work might be solely 
liable, Sheppard v. Commissioners, 6 Ohio L. Abs. 153, 26 Ohio L. Rep. 
81 (1927), and losses resulting from failure to keep the road in repair and 
free from nuisance after it has been constructed, in which case the munici- 
pality might also be liable, Bruns v. Commissioners, 52 Ohio App. 325, 334, 
335, 3 N.E. 2d 675, 679 (1936); Andrews v. Georgetown, 34 Ohio App. 79, 170 
N.E. 450 (1929). Some cases have held the municipality responsible on 
the theory that under recent statutes it had to consent to the other unit’s 
construction of the road and so was responsible just as if it had done the 
work itself, Andrews v. Georgetown, 34 Ohio App. 79, 170 N.E. 450 (1929); 
Sroka v. Green Cab Co., 35 Ohio App. 438, 172 N.E. 531 (1929), dismissed 
on other grounds, 122 Ohio St. 45 (1930), but there is also authority to the 
effect that such consent is not a sufficient predicate of liability, Bruns v. 
Commissioners, supra;'Sheppard v. Commissioners, supra. A holding that 
only the state is responsible for failure to repair a state highway running 
through a village, Younts v. Avon Lake, 19 Ohio App. 182, 3 Ohio L. Abs. 
591 (1925), has been distinguished and liability imposed on the basis that 
the present applicable statutes are different from those then in effect which 
gave exclusive control to the state, Bruns v. Commissioners, 52 Ohio App. 
325, 332 (1936), Grove City v. Ream, 5 Ohio L. Abs. 181 (1927). It has 
been held that a county road loses its character as such when it is located 
within a municipality and that only the municipality is liable for defects 
in such portion of a county road as is located within its corporate limits, 
Sroka v. Green Cab Co., supra. On the other hand, it has been held that 
there is no liability of the county for a state highway, Weiher v. Phillips, 
103 Ohio St. 249, 133 N.E. 67 (1921). Although the division of responsibility 
between various political units in relation to roads maintained by the 
county or the state and running through a municipality is not as definite 
as might be desired, it would seem that at least in some cases liability 
would be imposed on the municipality. Liability might also be imposed 
on another political unit in a proper case. 
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pairs.** Liability may even be imposed where the dangerous condi- 
tion is caused by poor planning and negligent construction or re- 
pairs.*° Here too, apparently, the city’s duty extends somewhat 
beyond the actual paving of the walk, the test probably being 
whether or not one can make normal use of the walk without being 
endangered.*® Dangerous conditions caused by the natural elements 
do not create liability.” 


Bridges 

The duty to keep bridges open, in repair, and free from nuisance 
is likewise specifically enjoined upon municipalities by Ohio Gen- 
eral Code Section 3714. Similar to the liability imposed for the poor 





58 Nairn v. Columbus, 35 Ohio L. Abs. 45 (1941) (hole in sidewalk); 
Dzuracky v. City of Campbell, 64 Ohio App. 521, 29 N.E. 2d 49 (1939) 
(broken sidewalk); Photokos v. Youngstown, 23 Ohio L. Abs. 622 (1936) 
(sidewalk trapdoor); Cleveland v. Hanson, 15 Ohio App. 409 (1921), aff'd, 
105 Ohio St. 646, 138 N.E. 925 (1922) (worn out cellar way covering); 
Toledo v. Radbone, 3 Ohio C.C. (N.S.) 382, 13 Ohio C.D. 268 (1901), aff’d, 
68 Ohio St. 687, 70 N.E. 1117 (1903) (constructive notice applied); Wilhelm 
v. Defiance, 58 Ohio St. 56, 50 N.E. 18 (1898) (city ordered lot owner to 
repair his walk, and he negligently did so); Toledo v. Higgins, 12 Ohio 
C.C. 541, 5 Ohio C.D. 485 (1896) (nonconformity to grade). 

59 Circleville v. Sohn, 59 Ohio St. 285, 52 N.E. 788 (1898). 

60 Village of Mineral City v. Gilbow, 81 Ohio St. 263, 90 N.E. 800 (1909) 
(no liability where hole was six feet back of sidewalk) ; Rudibaugh v. Niles, 
56 Ohio App. 451, 11 N.E. 2d 193 (1937) (no liability where there was a re- 
taining wall 4” higher than the sidewalk and 16” wide between sidewalk 
and depression in the ground); Cavey v. Cincinnati, 12 Ohio C.C. (N.S.) 
285, 22 Ohio C.D. 397 (1909), aff'd without opinion, 85 Ohio St. 450, 98 N.E. 
1121 (1911) (sidewalk was so near an unguarded retaining wall that the 
city was liable for damages sustained when a pedestrian fell over the wall); 
Sidney v. Schmidt, 14 Ohio C.C. (N.S.) 417, 23 Ohio C.D. 128 (1910) (city 
liable to pedestrian who tripped on loose stones and fell over culvert which 
was not equipped with guard rails); Barnesville v. Ward, 85 Ohio St. 1, 96 
N.E. 937 (1911) (liability imposed where a low wire was strung between 
sidewalk and parkway running over to the curb); McCurdy v. Newark, 10 
Ohio N.P. (N.S.) 526, 25 Ohio Dec. 666 (1910) (similar situation to Barnes- 
ville case but liability not imposed) ; other cases in point are: Kelley v. Co- 
lumbus, 41 Ohio St. 263 (1884); Cleveland v. Parschem, 9 Ohio L. Abs. 694 
(1931); Hubler v. Dayton, 26 Ohio L. Abs. 679 (1938). The problem is 
discussed by Judge William L. Hart, now on the Ohio Supreme Court, in 
Review of Ohio Case Law for 1937, 10 Ohio Op. 169 (1937). 

61 Smith v. Cuyahoga Falls, 73 Ohio App. 22, 53 N.E. 2d 670 (1943) 
(water and ice); McCave v. Canton, 140 Ohio St. 150, 42 N.E. 2d 762 (1942) 
(city not liable for the natural accumulations of snow and ice); Burling- 
hauser v. Laisy, 11 Ohio N.P. (N.S.) 348, 22 Ohio Dec. 238 (1911); Norwalk 
v. Tuttle, 73 Ohio St. 242, 76 N.E. 617 (1906); Stamberger v. Cleveland, 22 
Ohio C.C. 65, 12 Ohio C.D. 42 (1901); Chase v. Cleveland, 44 Ohio St. 505, 9 
N.E. 225 (1886); Cincinnati v. Grebner, 7 Ohio C.C. (N.S.) 11, 15 Ohio C.D 
700 (1904) (liability was imposed where ice resulted from a broken wate. 
main). 
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planning of a sidewalk,® the bridge itself may be so constructed as 
to constitute a nuisance. Thus, a narrow bridge, so located that a 
concrete pilaster separating the vehicular and pedestrian traffic is 
situated approximately in the middle of one of the road’s traffic 
lanes, is a nuisance and the city is liable for resulting damages.* 
Similarly, a bridge might become a nuisance by functional obso- 
lescence. Thus, liability was imposed where a boy, riding atop some 
beer cases on a truck, was killed when he struck his head against 
the lower rail of an overhead railroad bridge.** The bridge, adequate 
when built, became a nuisance by virtue of the increased size of 
vehicles. Where the bridge is in such a state of disrepair as to 
collapse when a pedestrian walks thereon, recovery is permitted.* 
Failure to erect guard rails along a bridge or its approaches may 
subject the city to liability®* although there is no specific mention 
of guard rails in connection with the duties of the municipality.” 


Sewers 


Although Ohio General Ohio Section 3714 does not specifically 
provide that sewers shall be kept open, in repair, and free from 
nuisance, it is clear that liability will be imposed if they are not so 
maintained. Responsibility can be predicated on the theory that 
the defect of the sewer causes a nuisance in the street,®* that the 
sewer is an aqueduct within the express provisions of the statute, 
or that the municipality is liable for negligence in performing the 
proprietary function of maintaining sewers.”® Except for the actual 
construction of a sewer which is considered a governmental func- 
tion,” there is ample basis for holding the city responsible for losses 
arising out of its lack of ordinary care with respect to sewers. 





62 Circleville v. Sohn, 59 Ohio St. 285, 52 N.E. 788 (1898). 

63 Kocher v. Barberton, 140 Ohio St. 240, 42 N.E. 2d 977 (1942); Spring- 
field v. McDaniel, 45 Ohio App. 87, 186 N.E. 741 (1932); But the county 
is not liable for damages resulting from a narrow bridge. Allison v. Com- 
missioners of Crawford County, 19 Ohio L. Abs. 74 (1935). 

64 Yackee v. Napoleon, 135 Ohio St. 344, 21 N.E. 2d 111 (1939). 

65 Lengyel v. Brandmiller, 139 Ohio St. 478, 40 N.E. 2d 909 (1942). 

66 Strobel v. Cincinnati, 32 Ohio App. 333, 168 N.E. 543 (1929) (verdict 
for the city was permitted to stand in spite of prejudicial instructons be- 
cause plaintiff failed to show proximate cause and directed verdict would 
have been proper); Commissioners v. Shurts, 10 Ohio App. 219 (1918); 
Boyd v. Cambridge, 4 Ohio C.C. 519, 2 Ohio C.D. 683 (1890). 

6? The duty is specifically imposed on the county. Ohio Gen. Code 
§7563 (1938). 

68 Portsmouth v. Mitchell Co., 113 Ohio St. 250, 148 N.E. 846 (1925). 

69 Zolg v. Deer Park, 18 Ohio Op. 131, 5 Ohio Supp. 193 (1944). 

70 Portsmouth v. Mitchell Co., supra note 68. 

71 Hutchinson v. Lakewood, 125 Ohio St. 100, 180 N.E. 643 (1932); 
Bluhm v. Blanck and Gargaro, Inc., 62 Ohio App. 451, 24 N.E. 2d 615 (1939). 
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Parks, Ponds and Swimming Pools 


The city is liable for nuisance in and around public parks, 
ponds or swimming pools under the mandatory provisions of Ohio 
General Code Section 3714. Such facilities are included within the 
term “public grounds” which specifically must be kept nuisance free. 
The decisions as to parks apparently are not uniform. In one case 
recovery was denied to a child injured from a defective horizontal 
bar, the court implying, if not specifically asserting, that such de- 
fective equipment is not a nuisance. The child’s father, a non-resi- 
dent, had paid the city one dollar for the privilege of using the 
playground. The court held that a breach of contract action could 
not be brought by the father as next friend of the child because 
such a contract (to maintain the equipment in a safe condition), 
entered into by the city, is ultra vires and unenforceable.” A con- 
trary result had been reached in another case in which the city 
was held liable for injuries resulting from a defective slide.** The 
court simply held that the slide in that condition was a public 
nuisance and the city was liable for not abating it."* Recovery was 
permitted against a city for allowing corrugated steel pipes to be 
piled up in a park in such a manner that a young boy was killed 
while playing on them.”* Permitting an unexploded fireworks bomb 
to be left in a park has been held to render the city liable on the 
basis of a public nuisance when the bomb was found and ex- 
ploded.”* Similarly, the exhibition of a fireworks display with 
bombs of sufficient powder to kill a man may constitute a nuisance 
irrespective of the degree of care used.” A discus, on the other 
hand, is said to be not an inherently dangerous instrument; there- 
fore keeping one with other playground equipment does not create 
liability in an event injury results from its use.”* Apparently the 
more common holding is that a park represents a governmental 
function and the city is liable only if a nuisance exists.”® Considera- 





72 Thrasher v. Cincinnati, 28 Ohio Op. 97, 13 Ohio Supp. 143 (1944). 

78 Schmitt v. Cheviott, 31 Ohio N.P. (N.S.) 12 (1933). 

74 Ibid. 

75 Gottesman v. Cleveland, 142 Ohio St. 410, 52 N.E. 644 (1944). 

76 Cleveland v. Ferrando, 114 Ohio St. 207, 150 N.E. 747 (1926). In 
Schwarz v. Cincinnati, 55 Ohio App. 123, 9 N.E. 2d 3 (1936), however, lia- 
bility was not imposed partly on the ground that no notice was shown, 
and so judgment on a verdict for the city was permitted to stand. 

77 Harris v. Findlay, 59 Ohio App. 375, 18 N.E. 2d 413 (1938). 

78 Aimslee v. Bellevue, 73 Ohio App. 577, 57 N.E. 2d 279 (1943). 

79 Cases holding the maintenance of a park to be a governmental func- 
tion: Sailor v. Columbus, 23 Ohio L. Abs. 417 (1936); Harris v. Findlay, 
supra note 78; Thrasher v. Cincinnati, 28 Ohio Op. 97, 13 Ohio Supp. 143 
(1944); Cleveland v. Walker, 52 Ohio App. 477, 3 N.E. 2d 990 (1936). But 
see Harff v. Cincinnati, 11 Ohio N.P. (N.S.) 41, 25 Ohio Dec. 301 (1911) 
(language contra but the assertion unnecessary for the decision). In Gor- 
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tions in determining the existence of a nuisance include the prob- 
ability or likelihood that the condition or disrepair will inflict dam- 
ages on the public in the normal use of the park, and the knowl- 
edge and negligence on the part of the municipality in permitting 
the dangerous condition to continue. 


There are several cases involving the liability of the munici- 
pality for injuries sustained at public ponds. Apparently, there is 
no duty on the part of the city to construct guard rails or barriers 
around such bodies of water even though they are located in public 
parks.*® Whether there is a walk around the edge of the water* 
or whether the water is on improved or unimproved land*? makes 
no difference. The pond in either case is not a nuisance.** In ac- 
cordance with the previously mentioned rule that liability is not 
imposed for hazards resulting naturally from the elements,** a mu- 
nicipality is not responsible for drownings resulting from the break- 
ing of ice made unsafe by warm weather.* 


Misleading markings as to the depth of the water near diving 
boards in a municipal swimming pool may be the basis for liability 
on a nuisance theory,** but the statute is strictly construed and 
more than negligence must be shown.** The absence of markings, 
on the other hand, does not constitute a nuisance if the general 
layout of the pool is such that one would ordinarily expect the 
shallow water at that particular place.** Again, the test seems to 


such v. Springfield, 43 Ohio L. Abs. 83, 61 N.E. 2d 898 (1945), it was held 
that maintenance of a golf course and a club house within a public park 
constituted a proprietary function of the government. It was not asserted 
that the park itself was a proprietary function. 

80 Sailor v. Columbus, 23 Ohio L. Abs. 417 (1936). 

81 Ibid. 

82 Sailor v. Columbus, supra note 80; Toledo v. Cummings, 121 Ohio St. 
37, 166 N.E. 897 (1929). » 

83 Sailor v. Columbus, supra note 80; Toledo v. Cummings, supra note 
82. 

84 See note 61 supra. 

85 Cleveland v. Walker, 52 Ohio App. 477, 3 N.E. 2d 990 (1936). 

86 Sansone v. Cleveland, 31 Ohio L. Abs. 246 (1940). The depth of the 
water was marked as ten feet, but where deceased struck bottom in diving 
off a 15 ft. diving board, the water was only four and one-half feet deep. 


87 Selden v. Cuyahoga Falls, 132 Ohio St. 223, 6 N.E. 2d 976 (1937). 


88 Selden v. Cuyahoga Falls, supra note 87. (A float with a diving 
board about four feet above the water was located in the center of the pool 
where the water was five feet deep. A low board from one to two feet 
above the water was located along the side of the pool where the water 
was only three feet deep. The court seemed to think that anybody would 
expect the water to be shallow under this low board which would be for 
children’s use, but from which plaintiff attempted a jack-knife dive.) 
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be the likelihood of endangering the public in the ordinary use of 
the pool.*® 


Blasting 


Governmental liability for damages resulting from blasting is 
imposed in accordance with the principles applicable to tort liability 
generally. If the blasting is being conducted in the furtherance 
of a proprietary function, liability is imposed for negligence,’ but 
if the work being performed is done in the furtherance of a govern- 
mental function, the municipality is accorded immunity.*: How- 
ever, the blasting may be conducted in such a manner as to con- 
stitute a nuisance, in which case liability is imposed.*? Blasting is 
not a nuisance per se,°** however, and therefore sufficient facts must 
be alleged to show nuisance. It has been suggested that blasting 
of a sufficient intensity to damage nearby property is itself enough 
to constitute such nuisance.** Since only municipalities are cov- 
ered by statute which makes liability depend on nuisance,® re- 
covery against other governmental units engaged in blasting activi- 
ties might not be allowed unless the unit were engaged in the per- 
formance of a proprietary function. 


Miscellany 


A city is not liable for the negligent treating of a patient at a 
city hospitai,°* but it may be liable for the wrongful revocation of 
a permit to remove a building.*’ In the absence of a statute as at 
present, the municipality is not responsible for damages caused by 
mobs or riots. The preservation of the peace is a governmental 








8° Selden v. Cuyahoga Falls, 132 Ohio St. 223, 6 N.E. 2d 976 (1937); 
Sansone v. Cleveland, 31 Ohio L. Abs. 246 (1940). 

90 Tiffin v. McCormack, 34 Ohio St. 638, 32 Am. Rep. 408 (1878); 
Louden v. Cincinnati, 90 Ohio St. 144, 106 N.E. 970 (1914). 

1 Snider v. Youngstown, 27 Ohio L. Abs. 231 (1938); Hutchinson v. 
Lakewood, 125 Ohio St. 100, 180 N.E. 643 (1932). But see Chapman v. 
Lepotsky, 23 Ohio C.C. (N.S.) 90, 34 Ohio C.D. 132 (1912) (apparently 
contra but the doctrine of nonliability because of the character of the work 
was not invoked). 

82 Crino v. Campbell, 68 Ohio App. 391, 41 N.E. 2d 583 (1941). 

93 Snider v. Youngstown, 27 Ohio L. Abs. 231 (1938); Crino v. Camp- 
bell, supra note 92. 

**Crino v. Campbell, 68 Ohio App. 391 at 394, 41 N.E. 2d 583, 585 
(1941); Snider v. Youngstown, 2 Ohio L. Abs. 231 (1938). 

®5 Ohio General Code Section 3714 pertains only to municipalities. 

6 Lloyd v. Toledo, 42 Ohio App. 36, 180 N.E. 716 (1931). 

®7 Cleveland v. Lenze, 27 Ohio St. 383 (1875) (The city gave plaintiff 
permission to remove his building to another lot because of non-conformity 
to fire ordinance. When he got the building to the new location, the permit 
was revoked and the plaintiff ordered to tear down the building. Plaintiff 
was permitted to recover his damages). 
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function and so the city is immune from liability.** A city may be 
liable for the maintenance of a rifle range on public property al- 
though by a proper exercise of the police power it would abate a 
nuisance. The maintenance of such a range is contrary to Ohio 
General Code Section 12635, and thus it is proper for the jury to de- 
cide whether it is a nuisance, and if so, whether such nuisance is the 
proximate cause of the injury.*® From early times the municipality 
has been held liable for damages resulting from change of grade.’ 
Even if no grade has previously been established, the lot owner 
may still recover, but his recovery is limited to the difference be- 
tween what his damages would have been if a reasonable grade 
had been established, and what they are under the unreasonable 
grade as established.'" The city is not liable, however, for dam- 
ages caused by increased flow of water resulting from private im- 
provement of property within the area of natural drainage.'” 


Motor Vehicles 
Ohio General Code Section 3714-1’ provides in substance that 





8 Western College v. Cleveland, 12 Ohio St. 375 (1861); Robinson v. 
Greenville, 42 Ohio St. 625, 51 Am. Rep. 857 (1885). 

%9 Gaines v. Wyoming, 147 Ohio St. 491, 72 N.E. 2d 369 (1947). Shevetz 
v. Campbell, 69 Ohio App. 479, 44 N.E. 2d 141 (1940) (City not liable unless 
the defect was the proximate cause of the injury). 

100 Goodloe v. Cincinnati, 4 Ohio 500 (1831); McCombs v. Akron, 15 
Ohio 474 (1846), aff'd, 18 Ohio 229 (1849); Metcalf v. Elyria, 14 Ohio C.C. 
(N.S.) 465, 23 Ohio C.D. 151 (1910), aff’d, 84 Ohio St. 501 (1911); Johns v. 
Cincinnati, 45 Ohio St. 278, 12 N.E. 801 (1887). 

101 Hurst v. Akron, 23 Ohio C.C. (N.S.) 591, 34 Ohio C.D. 416 (1912); 
Middletown v. Doty, 6 Ohio App. 333, 28 Ohio C.A. 465 (1917) (No recovery 
permitted because it was not shown the city established an unreasonable 
grade). 

102 Hamilton v. Ashbrook, 62 Ohio St. 511, 57 N.E. 239 (1900); Spring- 
field v. Spence, 39 Ohio St. 665 (1883). But the city is liable for the over- 
flow of surface water caused by public construction. Andrews v. George- 
town, 34 Ohio App. 79, 170 N.E. 450 (1929); Toledo v. Lewis, 32 Ohio L. 
Bull. 378 (1894), and 17 Ohio C.C. 588, 9 Ohio C.D. 451 (1895); McBride v. 
Akron, 12 Ohio C.C. 610, 6 Ohio C.D. 739 (1894). 

103 The text of OHIO GEN. CODE §3714-1 (1938) is as follows: 

Every municipal corporation shall be liable in damages for 
injury or loss to persons or property and for death by wrongful 

act caused by the negligence of its officers, agents or servants 

while engaged in the operation of any vehicles upon the public 

highways of this state under the same rules and subject to the 
same limitations as apply to private corporation for profit but 

only when such officer, agent or servant is engaged upon the 

business of the municipal corporation. 

Provided, however, that the defense that the officer, agent, 

or servant of the municipality was engaged in performing a gov- 

ernmental function, shall be a full defense as to negligence of 

members of the police department engaged in police duties, and 

as to the negligence of members of the fire department while en- 

gaged in duty at a fire or while proceeding toward a place where 
a fire is in progress or is believed to be in progress or in answer- 
ing any other emergency alarm. And provided, further, that a 
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the municipality will be liable in damages to the same extent as pri- 
vate individuals and corporations for injuries or losses caused by the 
negligence of its officers, agents, or servants in operating motor 
vehicles upon the public highways. This statute was enacted in 
1933 presumably to effect a change in the law as applied in the 
Wooster and Piqua cases.’ Under this statute, apparently, recovery 
is permitted if an agent of the city is driving on city business, even 
his own private car,’ and negligently causes loss or injuries to 
somebody else. The governmental-proprietary distinction is no 
longer of any moment where a highway tort is concerned except in 
the two cases specifically provided for in the statute. The second 
paragraph of Ohio General Code Section 3714-1 provides that the 
defense of performing a governmental function is a complete defense 
where the tort occurs while the police are engaged in police duties 
and the firemen are going to a fire or answering an emergency call. 
It is also provided that individual members of the police and fire de- 
partments are not personally liable for losses occasioned by the 
operation of motor vehicles while they are engaged in governmental 
duties.’°° Thus one might find himself without any recourse at all, 
when injured by wrongful act of a public employee. Liability is 





fireman shall not be personally liable for damages for injury or 
loss to persons or property and for death caused while engaged 
in the operation of a motor vehicle in the performance of a gov- 
ernmental function and provided further that a policeman shall 
not be personally liable for damages for injury or loss to persons 
or property and for death caused while engaged in the operation 
of a motor vehicle while responding to an emergency call. 


104 Wooster v. Arbenz, 116 Ohio St. 281, 156 N.E. 210 (1927) (no lia- 
bility for negligent operation of repair truck); Thompson v. Piqua, 13 Ohio 
L. Abs. 548 (1932) (no liability for negligent operation of truck engaged in 
hauling material for street repair); see also Matcoski v. Canton, 54 Ohio 
App. 234, 237, 6 N.E. 2d 795, 797 (1935). 

The 1933 act (115 Ohio Laws 206) did not exempt policemen and fire- 
men from personal liability, but the provisions as to municipal liability 
and immunity were the same as in the present statute. In 1935 (116 Ohio 
Laws 507) the statute was amended by adding the provisions exempting 
firemen from personal liability in those situations where the municipality 
was not liable; and in 1937 (117 Ohio Laws 482) a similar provision was 
added exempting policemen from personal liability. 

105 1934 Ops. Arr’y Gen. (Ohio) No. 2184. 


106 McDermott v. Irwin, 148 Ohio St. 67, 73 N.E. 2d 86 (1947) held it 
was complete defense in an action against the policeman that at the time 
of the accident he was answering an emergency call. 

In an action against the city, it was held that a fire truck, enroute to 
an engine house other than the one at which it was usually stationed, to 
replace a fire truck called to a fire, is answering an emergency call as con- 
templated in Section 3714-1, and a person injured in a collision with such 
fire truck cannot hold the city liable. Staudenheimer v. Newark, 62 Ohio 
App. 255, 23 N.E. 2d 845 (1939); accord, 1942 Ops. ATT’y GEN. (Ohio) No. 
5302. 














394 OHIO STATE LAW JOURNAL [Vol. 9 
imposed for all other negligent operation of motor vehicles engaged 


to carrying on municipal business.'%’ 
Notice Requirement 

In order to hold a municipal or other local governmental unit 
liable for failure to abate a nuisance or keep in repair, it must be 
shown that the public body had notice of the defect or disrepair.’ 
Either actual or constructive notice is sufficient.’ If notice to the 
public unit is predicated upon notice to an agent, it is necessary to 
show that the agent was within the scope of his authority, and 
that it was his duty to receive such notice at the time he acquired 
the information."° Notice to a policeman is ordinarily not sufficient 
even though a rule of the police department requires the police 
officer to report such defects. Notice of a general defect does 
not constitute notice of a particular one unless they are of the same 
general character or the latter is a concomitant of the former.'’” 
If the defect is in the original construction, or if the local govern- 
ment has actively caused the nuisance, liability is imposed irrespec- 
tive of notice.''* When with reasonable diligence, the governmental 
unit might have discovered the defective condition, it is held liable, 
regardless of actual notice. Thus, if the defect or disrepair has ex- 
isted for a long time, and is not latent, liability may be imposed;'"* 


107 Ou1IO GEN. CopE §3714-1 (1938), for text see note 103 supra. 

108 Bello v. Cleveland, 106 Ohio St. 94, 138 N.E. 526 (1922); Grove- 
port v. Bradfield, 2 Ohio C.C. 145, 1 Ohio C.D. 411 (1887), aff’d, 30 Ohio 
L. Bull. 351 (1893). 

109 Cases cited note 108 supra; Guernsey County Commissioners v. 
Black, 25 Ohio C.C. (N.S.) 415, 24 Ohio C.D. 164 (1911), aff’d, 88 Ohio St. 
587 (1913). 

110 Cleveland v. Payne, 72 Ohio St. 347, 352, 74 N.E. 177, 178 (1905). 


111 Cleveland v. Payne, 72 Ohio St. 347, 74 N.E. 177 (1905); Columbus v. 
Penrod, 73 Ohio St. 209, 213, 76 N.E. 826 (1906). “Rule recognized in 1945 
Ops. Att’y Gen. (Ohio) No. 361. 

112 Shelby v. Clagett, 46 Ohio St. 549, 22 N.E. 407 (1889); Winkler v. 
Columbus, 48 Ohio L. Abs. 161, 163, 164, 71 N.E. 2d 729, 731 (1947), reversed 
on grounds of contributory negligence, 149 Ohio St. 45, 36 Ohio Op. 367 
(1948). 

113 Cloud v. City of Fremont, 72 Ohio App. 193, 51 N.E. 2d 39 (1943); 
Harris v. Findlay, 59 Ohio App. 375, 18 N.E. 2d 413 (1938); Hewitt v. Cleve- 
land, 21 Ohio C.C. 505, 11 Ohio C.D. 710 (1901), reversed, 67 Ohio St. 534 
(1902); Gable v. Toledo, 16 Ohio C.C. 515, 9 Ohio C.D. 63 (1895); Alliance 
v. Campbell, 17 Ohio C.C. 595, 6 Ohio C.D. 762 (1895), aff’d, 53 Ohio St. 650, 
44 N.E. 1132 (1895); Middleport v. Taylor, 2 Ohio C.C. 366, 369, 1 Ohio C.D. 
534 (1887); Circleville v. Neuding, 41 Ohio St. 465 (1885). 

114 Wiest v. Cincinnati, 2 Ohio L. Abs. 617 (1924); Cincinnati v. Arm- 
strong, 14 Ohio C.C. (N.S.) 343, 23 Ohio C.D. 414 (1911), aff’d 88 Ohio St. 
568 (1913); Toledo v. Radbone, 3 Ohio C.C. (N.S.) 382, 13 Ohio C.D. 268 
(1901), aff'd, 68 Ohio St. 687 (1903); Cincinnati v. Frazier, 18 Ohio C.C. 
50, 9 Ohio C.D. 487 (1899), aff’d, 19 Ohio C.C. 604, 10 Ohio C.D. 524 (1899). 
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otherwise if the condition has existed for a very brief time.*** In 
doubtful cases where the type of defect known to the municipality 
is in dispute, or where the defect has existed for an intermediate 
period, the question of notice is a matter of fact to be resolved by 
the jury.'*® Public ways and grounds are usually not in such ex- 
clusive control of the governmental unit that the doctrine of res 
ipsa loquitur may be applied.’'’ Thus, the simple showing of a 
condition such as a misplaced manhole cover is not sufficient to 
shift the burden of going forward from the plaintiff. Instead, 
some fault of the defendant must be shown in the presentation of 
the plaintiff’s case."* Furthermore, the public body is given a rea- 
sonable time to repair the defect after it receives notice thereof.*’* 
The requirement of notice is maintained even in cases of nuisance 
per se, but a petition is not demurrable when it alleges notice even 
though the supporting facts seem to negative it.'*° On the other 
hand, however, a verdict for the defendant is permitted to stand if 
the fact of notice is in dispute and it is reasonable to conclude the 
jury resolved the fact against the plaintiff.‘** The notice require- 
ment may be more easily understood if it is remembered that lia- 
bility is predicated on fault and there can be no fault unless the 
governmental unit knew or should have known of the particular 
defect or dangerous condition which it should have corrected. Such 
a showing of notice is a prerequisite of plaintiff’s case. 


Conditions Precedent to Recovery 


In many states the municipality has power to attach conditions 
precedent before liability is imposed.'** A contrary result prevails 
in Ohio. In Wilson v. East Cleveland,'** the defense was interposed 
that the plaintiff had not filed notice of her claim with the city 
commission within 30 days after the accident in accordance with 





115 McCave v. Canton, 140 Ohio St. 150, 155-6, 42 N.E. 2d 762, 765, 766 
(1942); Leipsic v. Gerdeman, 68 Ohio St. 1, 67 N.E. 87 (1903). 

116 Winkler v. Columbus, 48 Ohio L. Abs. 161, 71 N.E. 2d 729 (1947); 
reversed on grounds of contributory negligence, 149 Ohio St. 39, 36 Ohio 
Op. 364 (1948); Kittredge v. Cincinnati, 6 Ohio C.C. (N.S.) 646, 18 Ohio 
C.D. 100 (1905). 

117 Cleveland v. Pine, 123 Ohio St. 578, 176 N.E. 229 (1931); Cleveland 
v. Amato, 123 Ohio St. 575, 176 N.E. 227 (1931). 

118 Note 117, supra. 

119 Kittredge v. Cincinnati, 6 Ohio C.C. (N.S.) 646, 647, 18 Ohio C.D. 
100 (1905); Schneider v. Cincinnati, 4 Ohio N.P. (N.S.) 57, 16 Ohio Dec. 
(N.P.) 206 (1905); McGovern v. Mt. Vernon, 22 Ohio L. Bull. 363 (1889). 

120 Cleveland v. Ferrando, 114 Ohio St. 207, 150 N.E. 747 (1926). 

121 Schwarz v. Cincinnati, 55 Ohio App. 123, 9 N.E. 2d 3 (1936). 

122 Note, 11 U. or Cin. L. Rev. 113 (1937). The problem is further 
discussed in Shroeder, Administration of Municipal Tort Liability in Cleve- 
land, infra p. 412. 

123121 Ohio St. 253, 167 N.E. 892 (1929). 
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a provision of the city charter. The court held that the reason- 
ableness of the condition was not in issue, but rather the power of 
the municipality to attach any condition at all. The court then 
asserted that the duty to keep the streets and public grounds open 
and free from nuisance was imposed by state law and only the state 
could relieve any of the local governments from any of the burdens 
incident thereto. Inherent in the decision is the idea that the charter 
provision qualified the right and not merely modified the remedy. 
The decision is apparently based on the proposition that general 
laws imposing duties on local subdivisions in relation to highways 
and public grounds constitute an exercise of the police power su- 
perior to any local regulations and are not included within the 
grant of home rule powers.’** Hence the charter provision requir- 
ing notice to be filed within thirty days was held unconstitutional 
since it was in conflict with state law.’* 


Defenses 


Contributory negligence by the plaintiff will bar recovery in 
nuisance actions against the municipality under Ohio General Code 
Section 3714 where the alleged nuisance is based on negligence of 
the municipality.’** If the supposed nuisance is based on an inher- 
ently dangerous instrumentality or the commission of an unlawful 
act so as to constitute an absolute nuisance, certain types of con- 
tributory negligence may still constitute a defense. Mere negligence 
in failure to discover the danger and avoid it should not preclude 
recovery, but the type of conduct that is sometimes called assump- 
tion of risk or wanton disregard of one’s own safety should consti- 
tute a good defense.’** Thus, apparently, the type of contributory 





124 Ouro ConstTiTuTION, Art. XVIII, §3, providing as follows: 

Municipalities shall have authority to exercise all powers 
of local self-government and to adopt and enforce within their 
limits such local police, sanitary and other similar regulations, as 
are not in conflict with general laws. 


See criticism of the Wilson case in Fordham and Asher, Home Rule 
Powers in Theory and Practice, 9 Onto St. L.J. 18, 59 (1948). 

125 Wilson v. East Cleveland, 121 Ohio St. 253, 167 N.E. 892 (1929). 

126 Winkler v. Columbus, 149 Ohio St. 39, 36 Ohio Op. 364 (1948); 
Morris v. Cleveland, 44 Ohio L. Abs. 215, 64 N.E. 2d 134 (1945), appeal 
dismissed, 146 Ohio St. 186, 32 Ohio Op. 82 (1945); Gottesman v. Cleve- 
land, 142 Ohio St. 410, 52 N.E. 2d 644 (1944); Branscomb v. Miamisburg, 
32 Ohio L. Abs. 473 (1940); Cincinnati v. Metze, 40 Ohio App. 110, 178 
N.E. 222 (1931); Norwalk v. Tuttle, 73 Ohio St. 242, 76 N.E. 617 (1906); 
Leber v. Kelley Island Line and Transportation Co., 21 Ohio C.C. 773, 11 
Ohio C.D. 568 (1901), aff'd, 67 Ohio St. 553, 67 N.E. 1099 (1903); Schaffler 
v. Sandusky, 33 Ohio St. 246 (1877). But the negligence of the driver is 
not imputed to the passenger. Becker v. Cincinnati, 24 Ohio L. Abs. 695 
(1936); Miller v. Dayton, 70 Ohio App. 173, 41 N.E. 2d (1941). 

127 The general principles concerning the scope of contributory negli- 
gence, assumption of risk, and related defenses can be found in Prosser, 
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negligence which is evidenced by the lighting of an unexploded fire- 
works bomb with full appreciation of the danger would bar recov- 
ery.) 

The fact that the work was done by an independent contractor 
may in many cases be used to avoid liability on the part of the em- 
ployer. That rule, however, clearly has no application where the 
work to be performed is necessarily dangerous or where the obliga- 
tion rests upon the employer to keep the subject of the work in a 
reasonably safe condition.’*® Since the duty is directly imposed on 
the municipality to keep the streets and public grounds free from 
nuisance and since so many of the normal hazards incident to con- 
struction or other work would be inherently dangerous if located 
in the street or other public grounds, the exception to the inde- 
pendent contractor rule would be applicable to at least a large 
percentage of cases arising under Ohio General Code Section 3714, 
and liability would be imposed. The answer that the city has no 
funds is not a defense in Ohio. The Uniform Bond Act makes spe- 
cific provision for issuing bonds to satisfy a judgment based on a tort 
action.**° 

COUNTIES 


In the absence of statute, Ohio has for many years followed the 
common law rule that a county is not liable for negligence. An 





Torts, 400 et seq., 463 et seq (1941); Herrig v. Cleveland, 16 Ohio C.C. 
(N.S.) 209, 27 Ohio C.D. 643 (1907). 

128 Schwartz v. Cincinnati, 55 Ohio App. 123, 9 N.E. 2d 3 (1936). Re- 
covery was denied. In affirming judgment for the city, it was held not 
error to instruct the jury on contributory negligence without mentioning 
the standard of care required of an infant. The unexploded bomb was 
apparently a nuisance per se as in Cleveland v. Ferrando, 114 Ohio St. 
207, 150 N.E. 747 (1926), where the question of contributory negligence 
was not raised. Neither was the question of contributory negligence 
raised in the cases of Gaines v. Wyoming, 147 Ohio St. 491, 72 N.E. 2d 369 
(1947) and Harris v. Findlay, 59 Ohio App. 375, 18 N.E. 2d 413 (1938). 

129 Harris v. Findlay, 59 Ohio App. 375, 18 N.E. 2d 413 (1938); Circle- 
ville v. Neuding, 41 Ohio St. 465, 13 Ohio L. Bull. 378 (1885); Tiffin v. 
McCormack, 34 Ohio St. 638 (1878). Both the municipality and the inde- 
pendent contractor may be enjoined from permitting a nuisance. Bed- 
ford v. Cleveland Heights, 18 Ohio Op. 319 (1939) (city garbage used to 
maintain hog farm). 

180 Onto Gen. CopE §2293-3 (1937); see also Shelby v. Clagett, 46 Ohio 
St. 549, 22 N.E. 407 (1889). In this case the cost of repairs could have been 
charged to the abutting owner. State ex rel. Turner v. City of Bremen, 117 
Ohio St. 186, 158 N.E. 6 (1927); 118 Ohio St. 639, 163 N.E. 302 (1928) 
(Mandamus will lie against the city to compel payment of a judgment); 
accord, State ex rel. Public Service Co. v. Alliance, 52 Ohio App. 252, 3 
N.E. 2d 698 (1935); State ex rel Hagenmeyer v. Pemberville, 38 Ohio App. 
162, 175 N.E. 890 (1931). But mandamus will not lie to compel an act 
prohibited by statute. Fostoria v. State ex rel Binley, 125 Ohio St. 1, 
180 N.E. 371 (1932). 
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early holding that the county commissioners were liable in their 
corporate capacity when the county was at fault’** was overruled 
in 1857,'** and since that time the doctrine has prevailed. The rea- 
son for the rule is that the county is considered a subdivision of the 
state, concerned with general matters, and partaking of the sover- 
eign immunity.'* If the county has benefited from the wrongful 
act, however, as it would in cases of patent infringement and negli- 
gent appropriation of another’s property for the use of the county, 
then the immunity is not accorded.'** It would seem that liability 
on the part of the county would usually result from statute. 


Roads and Bridges 


Ohio General Code Section 2408 provides in part as follows: 


... The Board shall be liable in its official capacity for 
damages received by reason of its negligence or carelessness 

by not keeping any such road or bridge in proper repair, 

and shall demand and receive, by suit or otherwise, any 

real estate or interest therein, legal or equitable, belonging 

to the county or any money or other property due the 

county.... 

This statute is a delegation of duties to county commissioners 
similar to the duties delegated to a municipal governing body under 
Ohio General Code Section 3714.'** It will be noticed, however, that 
the liabilities and duties imposed are different. The municipality is 
required to keep the streets open, in repair, and free from nuisance, 
whereas the county is liable only when the road or bridge is not 
kept in repair.'** 

131 Commissioners of Brown County v. Butt, 2 Ohio 349 (1826). 

132 Hamilton County v. Mighels, 7 Ohio St. 109 (1857). 

133 Tbid. 

134 May v. Logan County, 30 Fed. 250 (N.D. Ohio 1887) (patent in- 
fringement); Painter v. Napoleon Twp., 156 Fed. 289 (N.D. Ohio 1907) 
(trustee in bankruptcy can recover preferential payment from Township 
Board, but no fraudulent payment was “found” in this case); Painter v. 
Napoleon Twp., 190 Fed. 637 (N.D. Ohio 1910). 

135 See note 23 supra for text of the statute. 

136 Milner v. County Commissioners, 14 Ohio N.P. (N.S.) 141, 28 Ohio 
Dec. 462 (1913). The conflicting duties are recognized in cases concerning 
bridges on county or state roads located within the municipality. Thus, in 
Youngstown v. Sturgess, 102 Ohio St. 480, 132 N.E. 17 (1921), the liability 
of the municipality for nuisance and of the county for failure to repair the 
bridge was recognized; accord, Youngstown v. Bradlyn, 123 Ohio St. 392, 
175 N.E. 603 (1931); Mooney v. St. Marys, 15 Ohio C.C. 446, 8 Ohio C.D. 
341 (1897); Newark v. McDowell, 16 Ohio C.C. 556, 9 Ohio C.D. 260 (1897); 
cf., Piqua v. Geist, 59 Ohio St. 163, 52 N.E. 124 (1898) (holding that there 
was no duty on the county to repair the bridge which was within a 
municipality but not on roads constituting a part of the county or state 
system); Brink ~ “olumbus, 37 Ohio L. Bull. 22 (1897). City is 
not liable for maintenance of a bridge on a county or state road if the 
city doesn’t receive part of the bridge fund. Other cases involving the 
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The Ohio courts adhere to the questionable rule that statutes 
in derogation of the common law must be strictly construed and at 
times have carried the rule to seemingly ridiculous extremes. Lia- 
bility had been denied, for example, because it was not shown that 
a guard rail previously existed along the bridge, it being impossible 
to “keep in repair” something that never existed.’** Similarly, since 
the statute imposed the duty to keep in repair bridges which were 
“established”*** by the county, recovery was not allowed for negli- 
gence in the maintenance of a bridge “established” by another po- 
litical unit and then turned over to the county.'*® Since these cases 
were decided, however, it has been held that liability could be 
predicated on the defective construction of the road originally and 
need not be confined to deterioration,'*° and that liability could be 
imposed for negligence in the repair of a former national road 
which has been turned over to the exclusive control of the 
county.'** This is not to say that the strict construction rule has 
been abandoned. Many examples of its application can be found 
in recent cases. Liability, for example, is not imposed for main- 
taining a nuisance,'** for blockading a road so that a firetruck can- 
not reach burning premises,’ or for failure to maintain a road 
that is within the corporate limits of a municipality.’ 





liability of both the county and municipality can be found infra note 148. 
The question of participation in the bridge fund is no longer significant 
since such fund is now nonexistent, 1945 Ops. Atr’y Gen. (Ohio) No. 243. 

137 Milner v. County Commissioners, 14 Ohio N.P. (N.S.) 141, 28 Ohio 
Dec. 462 (1913). 

138 Ou1I0 GEN. CovE §2408 (1937). 

139 Yunker v. Commissioners, 11 Ohio C.C. (N.S.) 527, 21 Ohio C.D. 
552 (1907). 

140 Harris v. Ake, 252 Fed. 884 (N.D. Ohio 1917). 

141 Black v. Commissioners,.13 Ohio C.C. (N.S.) 252, 21 Ohio C.D. 659 
(1909), aff'd, 88 Ohio St. 587, 11 Ohio L. Rep. 62 (1913). 

142 Spronk v. Campbell, 17 Ohio Op. 540, 5 Ohio Supp. 238 (1940) 
(Sand truck parked on county road during hours of darkness without 
lights); Day v. Manrod, 29 Ohio Op. 298, 13 Ohio Supp. 83 (1942) (No 
liability where truck connected with air compressor used to repair culvert 
blocked the road). 

143 Sheley v. Swing, 13 Ohio Op. 434, 1 Ohio Supp. 142 (1938), aff’d, 
65 Ohio App. 109, 15 Ohio Op. 381 (1939). 

144 Sroka v. Green Cab Co., 35 Ohio App. 438, 172 N.E. 531 (1929), 
dismissed, 122 Ohio St. 45, 170 N.E. 637 (1930). Other cases in which lia- 
bility of the county has been denied include: Bellard v. Commissioners, 
31 Ohio App. 224, 167 N.E. 404 (1928) (no liability of county for state 
road, but found here it was still a county road); Daus v. Commissioners, 
6 Ohio L. Abs. 418 (1927) (liability does not extend to rock ledge upon 
which abutment of bridge rests); Weiner v. Phillips, 103 Ohio St. 249, 
133 N.E. 67 (1921) (no liability of county for highway under the exclu- 
give control and jurisdiction of the state); Ebert v. Commissioners, 75 
Ohio St. 474, 80 N.E. 5 (1907) (no liability for damages as a result of a 
horse taking fright at stones collected along the roadside). Compare 
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The roads included within the purview of Ohio General Code 
Section 2408 probably comprise all roads under the jurisdiction of 
the county.’*® An important element in determining county liability 
for road defects, as in the case of city liability for street defects, 
is the likelihood of endangering the general public in the ordinary 
use of the highway. Of course, in addition to the element of 
danger, there must be a statutory duty imposed on the county. In 
interpreting this statutory duty the courts are likely to restrict the 
meaning of the terms. The duty has been held to exist, however, 
where the defect was on the unimproved instead of the improved 
portion of the highway,'** where constructive notice rather than 
actual notice was charged,'*’ and where the territory within which 
the bridge was located was annexed by a municipality.’** 

Statutes specifically impose the duty of erecting guard rails or 
hedge fences at the ends of designated bridges, culverts, viaducts 
and wash banks.'*® Here again the statutes are strictly construed 
before liability is imposed and no duty rests on the commissioners 
to install guard rails at other than the specified places.’ If how- 





Bales v. Commissioners, 30 Ohio App. 249, 164 N.E. 791 (1928); Commis- 
sioners v. Marietta Transfer and Storage Co., 75 Ohio St. 244, 79 N.E. 237 
(1906) (no liability for negligence in the operation of a free ferry in lieu 
of a bridge); Johnson v. Grunkenmeyer, 8 Ohio N.P. 274, 11 Ohio Dec. 
412 (1901) (not liable for failure to keep sidewalk in repair); Commis- 
sioners v. Brady, 61 Ohio St. 174, 55 N.E. 173 (1899) (county not liable when 
drawbridge constructed on defective model or mechanism) ; Commissioners 
v. Coffman, 60 Ohio St. 527, 54 N.E. 1054 (1899) (no liability when acci- 
dent caused by an unusual use of the bridge even though it is in a state 
of disrepair). 

145 Whitney v. Niehaus, 4 Ohio App. 208, 21 Ohio C.C. (N.S.) 273 
(1915), motion denied, 13 Ohio L. Rep. 76 (1915). Compare Smith v. Com- 
missioners, 10 Ohio C.C. (N.S.) 115, 19 Ohio C.D. 610 (1905), aff’d, 73 Ohio 
St. 434 (1906) (holding that the duty of keeping ordinary county roads 
in repair is not imposed on the commissioners.) 

146 Starling v. Commissioners, 53 Ohio App. 293, 4 N.E. 2d 921 (1935); 
Stuart v. Commissioners, 30 Ohio App. 283, 165 N.E. 53 (1928); Guernsey 
County Commissioners v. Black, 25 Ohio C.C. (N.S.) 415, 24 Ohio C.D. 164 
(1911), aff’d, 88 Ohio St. 587 (1913). 

147 Guernsey County Commissioners v. Black, supra note 146; Starling 
v. Commissioners, supra note 146. 

148Tnterurban Ry. and Terminal Co. v. Cincinnati, 94 Ohio St. 269, 
114 N.E. 258 (1916). Ohio General Code Section 2421 is in point. Both 
county and city may be liable. Lengyel v. Brandmiller, 130 Ohio St. 478, 
40 N.E. 2d 909 (1942); 1945 Ops. Atr’y GEN. (Ohio) No. 243 asserting that 
the maintenance and repair of bridges erected on state and county highways 
within municipalities is a joint obligation. Other cases involving the lia- 
bility of both the county and municipality can be found supra note 136. 

149 OuTO GEN. CODE §§7563, 7564 and 7565 (1938). 

150 Walthall v. Commissioners, 18 Ohio L. Abs. 360 (1934) (no liability 
when car crashed beyond the point where guard rails were required) ; 
Riley v. Commissioners, 109 Ohio St. 29, 141 N.E. 832 (1923) (pipe under 
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ever, a guard rail has already been established at some other than 
the designated places, then liability can probably be imposed under 
Ohio General Code Section 2408 for failure to keep it in repair.‘ In 
order to permit recovery for failure to erect guard rails, it is not 
necessary to show that the rails would have actually prevented the 
vehicle from going over the side, but it is sufficient to show that 
they would have prevented the accident by warning the motor- 
ist.*** Concern over the safety of the traveler plus an unwilling- 
ness to extend the coverage of the statutes beyond their express 
terms are common threads running through the cases.'** 


Mob Violence 


In Ohio, counties are made liable to a certain extent for in- 
juries and losses suffered at the hands of a mob. Applicable stat- 
utes in part provide: 


A collection of people assembled for an unlawful pur- 
pose and intending to do damage or injury to anyone, or 
pretending to exercise correctional power over other per- 
sons by violence and without authority of law, shall be 
deemed a ‘mob’ for the purpose of this chapter.'™* 

A person assaulted and lynched by a mob may recover, 
from the county in which such assault is made, a sum not 





roadway for drainage not a “culvert”); Kerr v. Bougher, 16 Ohio App. 
434 (1922) (no duty to install guard rails along a stone wall more 
than eight feet high); Wyandot County v. Boucher, 98 Ohio St. 263, 120 
N.E. 700 (1918) (perpendicular means greater than forty-five degrees); 
Commissioners of Franklin County v. Darst, 96 Ohio St. 163, 117 N.E. 166 
(1917); Commissioners of Franklin County v. Kile, 96 Ohio St. 171, 117 
N.E. 178 (1917) (no duty to erect barriers unless the approach is more 
than six feet high). 

151 This was intimated in Milner v. County Commissioners, 14 Ohio 
N.P. (N.S.) 141, 28 Ohio Dec. 462 (1913). 

152 Harrigan v. Commissioners, 13 Ohio App. 408, 31 Ohio C.A. 449 
(1919); Zimmer v. Kennedy, 54 Ohio App. 361, 7 N.E. 2d 574 (1936); Slyder 
v. Commissioners, 133 Ohio St. 146, 12 N.E. 2d 407 (1938). The Slyder case 
is discussed in 11 Ohio Op. 167 (1938) and 13 Ohio Op. 351 (1938). Re- 
covery is denied where insufficiency of the guard rail is not the proximate 
cause of the injury. Marsh v. Athens County, 6 Ohio L. Abs. 181 (1928). 

158 Other cases in point involving roads and bridges are: Robinson 
v. Swing, 70 Ohio App. 83, 36 N.E. 2d 880 (1939) (county not liable for 
failure to repair a road that was established without any affirmative action 
by the commissioners) ; Bales v. Commissioners, 30 Ohio App. 249, 164 N.E. 
791 (1928) (recovery could be based on negligently permitting stone and 
sand to be piled on the highway). Compare Ebert v. Commissioners, 75 
Ohio St. 474, 80 N.E. 5 (1907) (no liability when stones piled along the 
roadside frightened plaintiff’s horse); Brownfield v. Clapham, 25 Ohio 
C.C. (N.S.) 443, 27 Ohio C.D. 424 (1916) and Gregg v. Clapham, 6 Ohio 
App. 363, 28 Ohio C.D. 167 (1917) (county liable where fence wire stretched 
across road by contractor); Billings v. Dressler, 5 Ohio N.P. 114, 7 Ohio 
Dec. 250 (1898) (county liable for failure to repair bridge approaches.) 

154 OuTO GEN. Cope §6278 (1945). 
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to exceed five hundred dollars; ... or, if such injury result 
in permanent disability to earn a livelihood by manual 
labor, a sum not to exceed five thousand dollars.*** 


A person suffering death or injury from a mob attempt- 
ing to lynch another person shall come within the provi- 
sions of this chapter.’®* 

The statutes have been held to be penal in nature and in dero- 
gation of the common law, and therefore to be strictly construed.'*’ 
The earlier and better rule was that they are remedial and there- 
fore to be liberally construed.'** Recovery seems to be limited to 
injuries received when a mob is engaged in activities directed 
toward abusive treatment of some actual or supposed criminal.'*° 
Either the object of the mob’s fury himself or any other person 
injured by such mob can recover.'® If the mob, however, is incited 
because of a labor dispute and intent on general lawless uncon- 
certed vandalism, without being specifically motivated towards the 
punishment of a supposed criminal, no recovery is permitted.’” 
Similarly, no recovery against the county is allowed where the 
mob is the result of an intense communist rally directed toward 





155 OHIO GEN. CODE §6281 (1945). 

156 Ou10 GEN. Cope §6283 (1945). 

157 Hammett v. Cook, 42 Ohio App. 167, 182 N.E. 36 (1932); Zmunt v. 
Lexa, 37 Ohio App. 479 (1930), aff’d, 123 Ohio St. 510, 176 N.E. 82 (1931). 

158 Phillips Sheet and Tin Plate Co. v. Griffith, 98 Ohio St. 73, 120 
N.E. 207 (1918); Commissioners v. Beaty, 11 Ohio App. 111, 30 Ohio C.A. 
391 (1919), motion denied, 17 Ohio L. Rep. 346, 64 Ohio L. Bull. 445 
(1919). These cases have apparently been rejected in favor of the strict 
construction rule. Reynolds v. Lathrop, 133 Ohio St. 435, 14 N.E. 2d 599 
(1938). 

159 Lexa v. Zmunt, 37 Ohio App. 479, aff’d, 123 Ohio St. 510, 176 N.E. 82 
(1931); Reynolds v. Lathrop, 133 Ohio St. 435, 14 N.E. 2d 599 (1938); Ham- 
mett v. Cook, 42 Ohio App. 167, 182 N.E. 36 (1932). 

160 Ou10 GEN. CopE §6283 (1945). 

161 Gray v. Gibson, 12 Ohio N.P. (N.S.) 673 (1912); Davis v. Com- 
missioners, 8 Ohio App. 30, 28 Ohio C.C. (N.S.) 145 (1917). Apparently 
contra, Commissioners v. Beaty, 11 Ohio App. 111, 30 Ohio C.A. 391 (1919). 
It is interesting to note that Judge Vickery who drafted the amendment 
(enacted 93 Ohio Laws 161 (1898) ) to the Act of 1896 (92 Ohio Laws 
136), and who successfully represented claimant in Caldwell v. Commis- 
sioners, 62 Ohio St. 318, 57 N.E. 50 (1900), attempted to reconcile the 
cases by asserting that in the Beaty case the mob was attempting to 
exert correctional power over the non-striker for not participating in 
the strike. Hammett v. Cook, 42 Ohio App. 167, 182 N.E. 36 (1932). 
However, this explanation was apparently without merit and the supreme 
court later rejected any such broad definition of “correctional power.” 
Recovery was denied to a plaintiff where a group of strikers beat him up 
under the misapprehension that he was a strike breaker. The ground for 
the decision was that the attackers were motivated by personal, selfish 
motives and not attempting to administer justiée with their own hands 
in the interest of the public good. Reynolds v. Lathrop, 133 Ohio St. 435, 
14 N.E. 2d 599 (1938). 
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general destruction and disorder rather than toward a specific 
lynching.’ It would seem that the liability of the county for mob 
violence is very limited, and that the old-fashioned lynchings, 
where irate and misguided citizens seek to expedite punishment by 
taking the law into their own hands, are the only kinds of riots 
within the purview of the statutes. All types of disturbance do not 
qualify.’* 


Dog Bites 


The county in Ohio is made liable by statute for personal in- 
juries and losses as a result of dog bites. Ohio General Code Section 
5840 provides that the owner of sheep, cattle and other animals may 
be compensated from the dog and kennel fund of the county for any 
losses resulting from an attack by a dog.'** However, certain con- 
ditions precedent concerning the giving of notice and filing of the 
claim are established. Recovery is allowed even when the dog’s 
owner suffers the loss, provided the dog was duly registered and 
was destroyed within forty-eight hours after discovery of the in- 
jury.’ 

Similarly, a person injured by a dog, cat, or other animal af- 
flicted with rabies, if such injury has caused him to employ medical 
or surgical treatment, may recover such expenses from the county. 
In this case, an itemized account of the expenses must be presented 
at a regular meeting of the county commissioners within four 
months after such injury, and here again, apparently, an owner can 
recover for injuries inflicted by his own dog.’ 


Defense and Recovery 


As already indicated, the responsibility of the county in tort 
is not great and generally must be predicated on statute. Though 
strictly not a matter of defense, the doctrine of strict construction 
bars recovery in many cases because the asserted liability is not 


162 Hammett v. Cook, 42 Ohio App. 167, 182 N.E. 36 (1932). Apparently, 
also, no recovery is permitted against the county where the destruction 
is directed towards the property of the individual rather than towards his 
person since recovery is allowed only for “lynchings” as defined in the 
statute. On10 GEN. Cope §6278 and §6280 (1945). The attack on the home 
of a communist leader on March 30, 1948 (Columbus Dispatch, March 31, 
1948) in Columbus illustrates violence not covered by the statutes. The 
county is the only governmental unit that is liable for mob violence, and 
it is liable only for personal injuries or death in accordance with the prin- 
ciples discussed. 

163 For comment criticizing this construction see “Liability for Per- 
sonal Injuries Airsing Out of Labor Disputes,’ 5 Onto St. L.J. 101 (1938); 
11 Ohio Bar 675 (1938). 

164 Ou1o GEN. CODE §5840 (1945). 
165 OnIO GEN. CopDEe §5841 (1945). 
166 OnTO GEN. CopE §5851 (1945); 1918 Ops. Att’y Gen. (Ohio) No. 1657. 
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within the literal terms of a statute. In the road and bridge cases, 
if the cause of action is clearly within the statute, the county is able 
to interpose the usual defensive pleas of contributory negligence 
and independent contractor. The rules governing these defenses 
are the same as previously discussed in relation to municipalities 
and are in accord with general tort law. Lack of funds and a legal 
means of procuring them have been stated to constitute a defense 
in what appears to be a dictum of a circuit court.'* 

In the mob violence cases, the county does not have any defense 
but is liable if a party has been injured by a mob within the scope 
of the statute. Similarly, liability is imposed in the dog bite cases 
—the county being made responsible for such losses, and the only 
question being whether or not the loss falls within the statute. In 
the mob violence cases, damages are awarded primarily on the basis 
of imposing a penalty on the county for failure to keep law and 
order, whereas in the dog bite cases recovery is clearly compensa- 
tory and measured by the actual loss incurred. 


OTHER LOCAL UNITS 


The township, like the county, is considered a subdivision of 
the state government and is afforded sovereign immunity for negli- 
gence except in those instances in which liability is specifically pro- 
vided by statute. Ohio General Code Section 3298-17 imposes liabil- 
ity on the board of township trustees for damages incurred by rea- 
son of the negligence or carelessness of the board in the discharge of 
its official duties. Although the statute is couched in broad terms,’ 
it is clear from its position in the code and manner of enactment 
that it imposes liability only for negligence in the performance of 
the board’s duties in respect to roads.'** The rule of strict construc- 
tion is likewise applicable here as with other statutes opposed to 
the common law.'”® Thus, in order to permit recovery, the petition 
must show that the road in question is a township road‘ and that 
the board committed the act while engaged in official duties.'*? The 





167 Commissioners v. Black, 25 Ohio C.C. (N.S.) 415, 24 Ohio C.D. 164 
(1911), aff’d, 88 Ohio St. 587, 105 N.E. 767 (1913). 
168 Ou1I0 GEN. CODE §3298-17 (1947) provides: 
Each board of township trustees shall be liable, in its official 
capacity for damages received by any person, firm or corporation, 
by reason of the negligence or carelessness of said board of trustees 
in the discharge of its official duties. 
169 Ray v. Trustees, 49 Ohio App. 172, 195 N.E. 707 (1934). Liability 


was imposed in Gause v. Peeler, 41 Ohio App. 192, 180 N.E. 384 (1931). A 
discussion of the scope of the township’s liability in relation to roads can 
be found in 1939 Ops. Att’y. GEN. (Ohio) No. 893. 

170 Ray v. Trustees, supra note 169. Washington Twp. v. Rapp, 50 Ohio 
App. 1, 197 N.E. 413 (1934). 
171 Burchnell v. Barton, 12 Ohio Op. 3, 2 Ohio Supp. 108 (1938). 
172 Berry v. Michael, 70 Ohio App. 426, 46 N.E. 2d 621 (1941). 
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statute apparently does not cover damages which result from wilful 
and wanton acts of the township’s agents'” or damages resulting 
from negligence in the operation of fire equipment.’ Liability is 
imposed, however, for damages resulting from the negligent opera- 
tion of road machinery’* and for negligence in failure to warn 
travelers when the road is under construction.’ The Ohio At- 
torney General has ruled that the township may purchase liability 
or property damage insurance upon township-owned motor ve- 
hicles.‘"? The usual defenses of contributory negligence and assump- 
tion of risk are available to the trustees.'”* 

The immunity of the sovereign, characteristic of the state gov- 
ernment and its agencies, does not extend to corporations called 
into being by the voluntary action of individuals forming them 
for their own advantage, convenience and pleasure. Hence, an agri- 
cultural society, although receiving aid from the county treasury, 
is liable for negligence.’*® A board of education, on the other hand, 
is considered an agency of the state and carrying on duties for the 
general welfare and so is immune from liability for negligence.'* 
Similarly a board of health is excused from liability in the absence 
of statute.’® 

The liability of local governments generally for torts inflicted 





173 Washington Twp. v. Rapp, 50 Ohio App. 1, 197 N.E. 413 (1934). 

174 1933 Ops. Atr’y Gen. (Ohio) No. 180. 

175 Ferber v. Trustees, 47 Ohio App. 449, 191 N.E. 444 (1933); 1933 
Ops. ATT’y GEN. (Ohio) No. 807. 

176 1928 Ops. ATT’y GEN. (Ohio) No. 3082. 

1771931 Ops AtT’y. GEN. (Ohio) No. 2995. This opinion impliedly 
overruled a contrary one which apparently was based on the erroneous 
assumption that no liability existed. 1928 Ops. Att’y Gen. (Ohio) No. 2172. 
The insurance however, must cover a contingency which if it happened 
would create liability or otherwise the purchase of such a policy would 
be an illegal expenditure of funds. 1943 Ops. Atr’y GEN. (Ohio) No. 5949. 

178 Aalto v. Bishop, 8 Ohio L. Abs. 563 (1929). 

179 Dunn v. Agriculture Society, 46 Ohio St. 93, 18 N.E. 496 (1888). 

180 Finch v. Board of Education, 30 Ohio St. 37 (1876); Elias v. Nor- 
ton, 53 Ohio App. 38, 4 N.E. 2d 146 (1936) (affirmed the non-liability rule 
but stated that a petition which alleged the members of the Board were 
individually operating a lunch room in their proprietary capacity stated 
a cause of action); Shaw v. Board of Education, 17 Ohio L. Abs. 588 
(1934) (no liability for collapse of bleacher seats); Conrad v. Board of 
Education, 29 Ohio App. 317, 163 N.E. 567 (1928) (no liability to pupil 
injured by buzz saw in manual training class); Board of Education v. 
McHenry, 106 Ohio St. 357, 140 N.E. 169 (1922) (not liable for the negligent 
extraction of a pupil’s tooth); Board of Education v. Volk, 72 Ohio St. 469, 
74 N.E. 646 (1905) (not liable for the negligent taking away of lateral 
support.) 

181 On10 GEN. Cope §4434 (1945) provides that compensation should 
be paid for infected property destroyed by order of the Board of Health. 
The rule of strict construction was applied in Clouse v. Coykendall, 29 
Ohio C.A. 76 (1918). 
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on their employees, now primarily determined by proceedings un- 
der the Workmen’s Compensation Act, is discussed separately'* 
and therefore is omitted from this article. 


APPRAISAL AND SUGGESTION 


The foregoing survey of the Ohio law of tort liability of local 
governments should make one thing, if nothing else, clear: there is 
no definite pattern which may be traced through the cases and 
statutes. Instead of a fabric with warp and woof showing a sym- 
metry which is pleasing to the eye, one finds a patch work with 
occasional glaring inconsistencies. 


Let us assume that a sheriff’s car, a police cruiser and a fire 
truck are returning from the scene of a train wreck. Let us further 
assume that the drivers are all negligent and by reason of their 
negligence seriously injure persons lawfully on the road. The 
county is not liable for the sheriff’s tortious conduct because of the 
sovereign immunity which it shares with the state.’** The city is 
not liable for the policeman’s negligence since he was in the per- 
formance of his duties and the defense of governmental function 
prevails.'** The city is liable for the negligence of the fireman be- 
cause as to him the governmental function doctrine ceased to con- 
stitute a defense when the fireman left the scene of the emer- 
gency.'* 

The snow falls on the just and the unjust. It accumulates in 
hard, slippery bumps on the steps of the courthouse, the city hall 
and the building which serves as the headquarters of the municipal! 
electric and waterworks department. On the same day persons are 
injured by falling on the steps of each of these buildings. The county 
is not liable to the one injured at the court house on any theory of 
nuisance or negligence.'** The city is only liable to the one injured 
at the city hall if the snow and ice constituted a nuisance.'*’ The 
city is liable to the one injured at the electric and water depart- 
ment building regardless of nuisance if negligence on the part of 
its employees caused the injury, since proprietary functions are 
involved.'** 

If good reasons could be given for the inconsistent results which 
follow in such cases as those mentioned, there would be no occa- 
sion for suggesting a change. The reasons which have usually 








182 See Comment, Workmen’s Compensation For Public Employees in 
Ohio, infra p. 508. 

183 Supra note 133. 

184 Supra note 103. 

185 Ibid. 

186 Supra notes 132 and 136. 
187 Supra notes 23 and 27. 
188 Supra note 8. 
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been given by the courts for holding various subdivisions not liable 
in tort may be reduced to a single proposition: the legislature has 
not so provided. The state’s own immunity from suit can be re- 
moved by legislative enactment.'*® Therefore the more questionable 
immunity of any of its subdivisions may be removed at any time 
and to any extent which seems appropriate to the legislature. Sim- 
ilarly the overworked concepts of governmental and proprietary 
functions have nothing more substantial to support them than leg- 
islative inaction. In the first paragraph of Ohio General Code 
Section 3714-1 the distinction between the two types of functions is 
abolished insofar as the operation of vehicles on the highways in 
behalf of municipal corporations is concerned.'®® The second para- 
graph of the section retains the distinction for certain vehicles 
under certain circumstances. If it had not been added, a neat job of 
removing an outworn distinction would have been accomplished.'™ 

When an individual is injured as a result of the negligent or 
other wrongful act of a public servant three possibilities are pres- 
ent: (1) the injured person may go uncompensated for his injury; 
(2) he may be required to look solely to the public employee for 
compensation; (3) the public body in behalf of which the employee 
acted may be required to make compensation as do other employers, 
whether individual or corporate. In actual practice there is fre- 
quently little difference in the results whether the first or second 
of these possible approaches is taken. The public employee who 
might be sued is not necessarily in a financial position to carry the 
burden of compensating for the injury. If a judgment against him 
will not be satisfied the injured person is in no better position than 
if the law permitted no judgment. Some public officers and em- 
ployees are required to give bond and those injured by their tortious 
acts may have recourse against the bondsmen.’*? Because of the 
limited liability under such bonds and because most public em- 
ployees are not required to give bond, it is safe to say that persons 
injured by wrongful acts of public employees will not be adequately 
compensated if the employer is given immunity. 

If the choice, then, for practical purposes becomes one of leav- 
ing the injured person uncompensated in whole or in part or of 
placing the loss on the public body the answer would seem to be 
easy. The prevalence of insurance of all types, the existence of 
Workmen’s Compensation funds and many other similar institu- 
tions bear witness to the fact that diffusion of loss is highly desir- 





189 Ou1o Const. Art. I, §16. 

190 Supra note 103. 

191 Tbid. 

192 Maryland Cas. Co. v. McDiarmid, 116 Ohio St. 576, 157 N.E. 321 
(1927); United States Fidelity & Guaranty Co. v. Samuels, 116 Ohio St. 586, 
157 N.E. 325 (1927). 
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able. The writer of a recent article on accident liability has stated 
the matter succinctly as follows: 


Even where individual ruin and its wider consequences 
are not threatened, the equitable and wide distribution of 
a loss is all to the good, for a man’s bottom dollar is his 
most valuable dollar, and each dollar added to that has a 
decreasing value to him. So that if a loss equals 100, less 
social disutility will result from letting one unit of it fall 
on each of 100 people than from putting it all on one 
person.'** 


It is difficult to believe that there are no better reasons which ac- 
count for the fact that we still tolerate a policy of leaving deserv- 
ing claimants uncompensated if their injuries are caused by public 
servants. Stripped of nonessentials the reasons appear to be either 
a nebulous fear of raids on the public treasury or simple inertia. 

Studies made in recent years have shed considerable light upon 
the tort burden of municipalities.'** The following excerpt is taken 
from a report of one of these studies: '* 


The fear that the abolition of the tort immunity of 
municipal corporations would thrust an unbearable burden 
upon small municipalities is one of the chief obstacles in 
the way of further extension of liability. Until recently, 
no data existed in usable form which would tend either to 
prove or to disprove the basis of this fear. Indeed, the 
whole matter of tort liability in small towns and cities was 
shrouded in utter darkness. Fortunately, this deficiency 
has been relieved. The state-wide survey sponsored by 
the Bureau of Public Administration at the University of 
Virginia’ together with several studies of individual cities 
in other states’? have provided a basis upon which conclu- 
sions concerning the tort liability problems of small mu- 
nicipalities may be drawn. 

The tort burden of small municipalities has been 
greatly exaggerated. Statistics based upon data from 189 
municipalities with populations under 100,000 would seem 
to prove that the present burden of tort liability upon small 





193 James Accident Liability Reconsidered: The Impact of Liability 
Insurance, 57 YALE L. J. 549, 550 (1948). 

19* Fuller and Casner, Municipal Tort Liability in Operation, 54 Harv. 
L. Rev. 437 (1941); David, Public Tort Liability Administration: Basic 
Conflicts and Problems, 9 Law & Contemp. Pros. 335 (1942); David and 
French, Public Tort Liability Administration, Organization, Methods and 
Expense, 9 Law & Contemp, Pros. 348; Peterson, Government Responsi- 
bility for Torts in Minnesota, 26 Minn. L. Rev. 293, 480, 700, 854 (1942). 

195 Warp, Tort Liability Problems of Small Municipalities, 9 Law & 
CONTEMP. Pros. 363 (1942). 

* Warp, MUNICIPAL Tort LIABILITY IN VIRGINIA (1941). 

2 Unpublished studies by Mr. Gus Levy of Austin, Texas, and by Mr. 
Mark E. Gallagher of Medford, Massachusetts, both of which were spon- 
sored by the Committee on Public Administration of the Social Science 
Research Council. 
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municipalities is insignificant. The statistics are presented 
in the following table.* 


TABLE [ 
ANNUAL TorT BURDEN OF SMALL MUNICIPALITIES 

1940 No. of Amt. of Aver. Amt. per 

Municipality Pop. Awards Awards Award 1,000 Pop. 
Austin, Tex. ________ 87,930 13 $ 2,961 $228 $ 34 
Roanoke, Va. ________ 69,287 3 292 97 + 
Madison, Wis. _______ 67,447 — 671 — 10 
Medford, Mass. ______ 63,083 32 10,205 319 162 
Lynchburg, Va. —___- 44,541 16 2,404 150 54 
19 Virginia Cities*_.__ 273,170 10 2,466 247 9 
165 Virginia Towns __ 216,757 6 1,452 242 7 


* Not including Roanoke and Lynchburg. 

It is readily apparent from these figures that the only 
municipality with a sizable burden is the City of Medford, 
Massachusetts. And even there the annual burden is less 
than one and one-half cents (sic) per inhabitant.‘ 

For the year 1946 the City Attorney of Columbus reported that 
the city had paid $4600 to satisfy five judgments for sidewalk de- 
fects, $1300 to satisfy a judgment for damages incident to condem- 
nation of land for an alley, and $2771.64 to satisfy 58 claims for 
personal injuries and property damage, including $273 paid to police 
officers for personal property damage.’ 

For the year 1947 the City Attorney reported payment of a net 
total of $9300 to satisfy 8 judgments and $1480.78 to satisfy 60 other 
claims.’*’ The totals for the two years, $8,671 and $10,781 respec- 
tively, seem quite small when one recalls that the city of Columbus 
has a population of approximately 340,000 and total receipts for the 
year 1946 of $18,361,702 and for the year 1947 of $20,117,407.95.1%* 


It is safe to assume that every suggestion made in the past for 
relaxing the rule of immunity was met with the prediction that an 
unbearable burden would be the result. When the legislature in 
1933 abolished the governmental-proprietary distinction for munici- 
pal vehicles other than those of the fire and police departments 
there was undoubtedly opposition based on fear of financial dis- 





8’ The statistics are taken from the studies mentioned in notes 1 and 2, 
supra. 

*It is interesting to note further that the burdens of Austin, Texas, 
and Lynchburg, Virginia, are high because of the commendable policy of 
the city attorneys in those cities of settling all legitimate tort claims rather 
than of forcing them into the courts. 

196 ANNO. REPORTS, Supp. to City Bulletin of Columbus, 1946. 

197 The report had not been printed when this article was written. 
For comparable statistics in Cleveland, see Schroeder, Administration of 
Municipal Tort Liability in Cleveland, 9 Onto Sr. L.J. 412 (1948). 

198 The city attorney reported that 171 cases were pending as of De- 
cember 31, 1947, of which 115 were sewer pollution cases. The income 
figures for 1947 were obtained from the City Treasurer’s office since the 
report had not been published at this writing. 
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aster. How ill founded were any such fears is indicated by (1) the 
fact that the statute has not been repealed nor amended in a way 
to lessen the municipal liability and (2) the above quoted figures 
from the City of Columbus which, although not conclusive, at least 
suggest the relative lightness of the burden. 

Since liability of municipal corporations has been recognized 
in many situations as a result of Ohio General Code Sections 3714 
and 3714-1, removing all immunity will not greatly affect them. 
Counties are liable at present for damages caused by their failure to 
keep roads or bridges in proper repair.” It is unlikely that removal 
of immunity in other cases would prove too costly to be continued 
as a policy. 

The New York General Assembly in 1936°° took a long step 
toward abolishing the immunity which public bodies had previously 
enjoyed. In 1941 after several years of experience the scope of the 
statute imposing liability was extended to cover vehicle accidents 
on the highways of the state instead of being limited to those occur- 
ring on the streets of the municipality.*"" The statute makes “every 
county, city, town, village and other subdivision” liable for negli- 
gence in the operation of vehicles owned by the unit if done in the 
scope of employment. There is nothing to indicate that such a law 
has imposed intolerable burdens upon the subdivisions of New 
York. 

The leading exponent of the theory that sovereign immunity 
from tort liability is an anachronism and should be eliminated is 
Professor Edwin Borchard of the Yale School of Law.” He has 
prepared model statutes which might be enacted to accomplish the 
purpose.” One such model draft contains the following provisions: 

Section [1B] as used in this Act, the term “municipal 
corporation” includes every county, city, school district, 
district established by law and other political subdivisions 

of the state. 

Section [2B] Subject to the limitations of this Act, 
every municipal corporation of this state shall be liable in 

an amount not exceeding twenty-five thousand dollars (?) 

to every person who sustains damage to his property, or in 

an amount not exceeding Seventy-five Hundred Dollars 

to every person who sustains personal injury or death if the 





199 Oun1O GEN. CopE §2408 (1937), quoted supra p. 398. 

200N. Y. Laws, 1936, c. 323, N. Y. Gen. Mun. Law §50-6 (1942). 

201N. Y. Laws, 1941, c. 852, N. Y. Gen. Mun. Law §50-6 (1942). Onto 
Gen. Cope §3714-1 (1938) has from the beginning covered accidents on 
highways as well as on streets but has always been limited to municipal 
corporations. 

202 Borchard, State and Municipal Liability in Tort—Proposed Statu- 
tory Reform. 20 A.B.A. J. 747-752, 793-794 (1934). 

203 Borchard, Proposed State and Local Statutes Imposing Public 
Liability in Tort, 9 Law & Contemp. Pros. 282 (1942). 
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damage to the property or injury or death was either (1) 

proximately caused by the wrongful or negligent act or 

omission of any officer of the municipal corporation acting 
within the scope of his authority, or (2) proximately caused 

by any defect or insufficiency in any public streets, high- 

ways, buildings, grounds, works, property, machinery, ve- 

hicle or appliance, provided such defect or insufficiency 
was due to the wrongful or negligent act or omission of 
such municipal corporation, officer or employee.*** 
The model act then provides in detail for notice and other matters 
incident to suit.*” 

It is probable that extension of liability or complete abolition 
of immunity would affect the smaller municipalities and subdivi- 
sions more seriously than the larger ones. It is also probable that 
the smaller towns and counties would present strong opposition to 
such a proposal if the effect of it were to leave them subject to in- 
definite liability. Professor Borchard has discussed this phase of the 
problem and has proposed the following statute to deal with it: 

Section [1L] In the case of a county, city, municipal 
corporation, school district, district established by law, or 
other political subdivision |i.e. municipal corporation] hav- 

ing a gross revenue from taxation from all sources of less 

than $250,000 per annum, the said county, city, municipal 

corporation, school district, district established by law, or 
other political subdivision [i.e. municipal corporation] shall 
contribute to the general fund of the state an amount per 
annum not less than two per cent of its gross revenue from 
taxation from all sources, in lieu of direct liability for pri- 
vate claims established by this Act; but in that event, the 
settlement, adjustment, and allowance of claims against 
the said subdivision shall be reviewed and may be revised 

by the State Administrative Board, and all suits arising 

out of the claim shall be brought against the state jointly 

with the county, city, municipal corporation, school district, 
district established by law, or other political subdivision 

[i.e. municipal corporation] primarily liable.*”* 

With the change in the Federal law represented by the Federal 
Tort Claims Act*”’ it seems an appropriate time to reconsider and 
to revise the state law pertaining to public liability for torts. Ohio 
might do that which has been done in the past, follow the lead of 
New York. It would be most enheartening if Ohio statesmen would 
follow the suggestions of Professor Borchard and lead us completely 
out of the wilderness of sovereign immunity. 








204 Td. at p. 298. 

205 Td. at p. 299 et seq. 

206 Td. at p. 310. 

207 See Walker Administrative Settlement of Claims Under The Fed- 
eral Tort Claims Act, 9 Onto St. L.J. 445 (1948); Comment, 9 Onto Sr. L.J. 
471 (1948). 











Administration of Municipal Tort Liability in 
Cleveland 


OLIVER SCHROEDER, JR.* 


INTRODUCTION 


The administration of municipal tort liability in Cleveland is 
unique. Where other Ohio municipalities administer such liability 
by one agency in the municipal government, the City of Cleveland 
has two independent agencies: (1) the Law Department of the city, 
and (2) the legal division of the Cleveland Transit System, the 
municipally owned and operated mass transportation system for 
Cleveland and its environs. 

The city charter provides: 


The director ...of law ... shall prosecute or defend 
all suits for and in behalf of the city... .* 
In the same charter the legal division of the Cleveland Transit 


System is authorized to: 


. .. prosecute and defend, settle or compromise, all suits for 
and on behalf of the city of Cleveland arising out of the 
operation of the transit system.’ 


As the charter provides for separate administrations, it is wise 
to consider the two administrative agencies individually. 


THE LAW DEPARTMENT? 


Tort liability administered by this municipal agency in Cleve- 
lands flows from two Ohio statutes and the common law. The first 
statute imposes upon municipalities the duty of keeping public 
highways “open, in repair, and free from nuisance,’* while the sec- 
ond establishes liability for injury inflicted by negligent operation 
of any vehicles on the public highway by officers, agents or servants 





*Assistant Professor, School of Law, Western Reserve University; 

formerly Assistant General Counsel, Cleveland Transit System. 

The writer desires to express his appreciation to Lee C. Howley, Direc- 
tor of Law, City of Cleveland; to Robert J. Shoup, General Counsel, Cleve- 
land Transit System; and to their respective staffs for their cooperation 
without which this paper could not have been prepared. 

1 Charter, City of Cleveland §83. 

*Charter, City of Cleveland §113-7, in effect January 1, 1943. The 
City of Cleveland purchased The Cleveland Railway Co. on April 28, 
1942. 

3 Factual material for this section was obtained by conversations 
with city officials, from records and reports of various departments of the 
city, and from information furnished by the Municipal Reference Library. 

*Onto GEN. Cope §3714 (1938). 
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of the municipal corporation when engaged in municipal business.* 
By common law, municipalities assume tort liability in the field of 
proprietary functions but not governmental functions.*® 

Cleveland has 1,040 miles of paved and 125 miles of unpaved 
streets,’ as well as 543 commercial vehicles and trucks and 281 
passenger automobiles in operation, exclusive of police, fire and 
transit system vehicles. The population of 900,000 persons, there- 
fore, has contact with these elements from which municipal tort 
liability may arise. 

Organization 

In May, 1946, the Law Department reorganized its tort liability 
administration work, creating a Division of Torts and Claims. An 
Assistant Director of Law, responsible to the Director, was placed 
in charge. The assistant supervises the work of three subordinates® 
who investigate accidents, contact injured parties, and negotiate 
settlements. Medical, photographic or other technical work re- 
quired for investigation is purchased as needed from private sources. 
One stenographer is assigned to the division. 

This division receives reports of accidents, accepts claims filed 
against the city under the statutes referred to above and seeks to 
settle with the injured parties. Claims which cannot be settled 
and which grow into lawsuits then are within the jurisdiction of 
the trial counsel, another Assistant Director of Law. This division 
aids the trial counsel, however, to prepare for trial by more exten- 
sive investigation. 

Sometimes petitions are filed in the courts before any claim is 
presented. The trial counsel assumes responsibility over such law- 
suits immediately and the division has no opportunity to attempt 
settlement. The trial counsel handles only lawsuits filed in the 
Common Pleas Court of Cuyahoga County. Some lawsuits of minor 
financial significance are filed in the Municipal Court of Cleveland 
where jurisdiction is limited to prayers not in excess of $5,000.° 
This litigation is handled either by one of the attorneys in the 


5 Onto GEN. Cope §3714-1 (1938)). This statute further provides a de- 
fense for the municipal corporation if the injury was caused by the opera- 
tion of police or fire vehicles carrying out their duties under the theory 
that such operation is a governmental function. 

6 Western College v. Cleveland, 12 Ohio St. 375 (1861); Tolliver v. 
Newark, 145 Ohio St. 517, 62 N.E. 2d 357 (1945). 

7In addition to normal wear and tear on the public streets, the city 
at present is issuing permits to open the streets to various public and 
private utilities at the rate of 1,600 per year. Such man-made defects and 
resulting surface breaks after the filling of the holes cause additional 
maintenance problems for the prevention of tort liability. 

8The Assistant Director of Law and two of his subordinates are 
attorneys. The other subordinate is a police officer. 
® Onto Gen. Cope §1579-6 (1937). 
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Division of Torts and Claims or by another assistant director of 
law assigned to municipal court work. 


Type of Accidents 


The vast majority of the 1,109 accidents—both personal injury 
and property damage—which occurred in 1947 arose out of defects 
in the public streets and sidewalks. Almost 90% of the personal 
injury and 50% of the property damage incidents resulted from 
such defects. Of the remaining accidents—not street and sidewalk 
incidents—75% resulted from negligent operation of Department 
of Public Service vehicles.’® 

Three deaths resulted in 1947 for which the city is alleged to 
be liable. One person was killed by a falling tree which struck 
his automobile and two persons died after their boat struck a sub- 
merged piling in the Cleveland harbor. Death claims are not a 
serious problem generally. One catastrophe which occurred Octo- 
ber 20, 1944, however, has presented serious death claims. The re- 
sult of the East Ohio Gas Company explosion was the total destruc- 
tion of several blocks of residences in Cleveland’s thickly populated 
East Side. One hundred and thirty deaths occurred. Lawsuits and 
claims filed allege liability on the city for granting building permits 
to construct the gas storage tanks in this type of neighborhood. 
Total damages claimed approach $9,000,000. Even though municipal 
liability upon these facts presents a delicate question of law, the 
possibility of settlement negotiations offers considerable work and 
thought for the Law Department. Such disaster claims are infre- 
quent, however. 


Claims and Settlements 


Personal injury claims filed in 1947 totalled 376. Two hundred 
and ten were settled and paid. One hundred and forty-seven were 
rejected, but the files remain open pending a lawsuit within the 
Statute of Limitations period. Fifteen claims were granted the 
dignity of moral claims—no legal liability but moral liability on the 
city to reimburse the injured party. The Division of Torts and 
Claims recommends reimbursement for such claims but has no 
power to settle. Payment must be made by appropriate legislation 
in the city council for each individual claim. 

Of the 357 property damage claims filed in 1947, 126 were paid 
and settled. Two hundred and seven were rejected and 23 were 
held to be moral claims. 

Total claims filed in 1947 were 733 as compared with 585 in 





109In 1945, 212 accidents involved service department vehicles. In 
1946, this figure increased to 254. These vehicles include garbage and 
rubbish collection trucks, street repair and maintenance equipment. 


























1948] TORT LIABILITY IN CLEVELAND 415 


1946 and 438 in 1945." 

$11,751.76 was expended to settle the 210 personal injury claims 
or an average of $56 per settlement. The property damage claims 
averaged slightly over $39 per settlement or $4,925.97 for the 126 
paid. 

The division was handicapped in its investigative work and 
settlement negotiations by the fact that about 25% of the claims 
filed were not submitted until at least 6 months or more had passed 
since the alleged incident. 

It must be noted that 330 reports of accidents which came to 
the division in 1947 never appeared as claims. All of these involved 
only property damage. No work, other than preliminary analysis, 
has been done to investigate or negotiate settlement of these. The 
policy is to require the aggrieved party to come forward and pre- 
seat his claim. 


Litigation 


The year 1947 saw 49 tort liability lawsuits filed in the common 
pleas court against the city. Only five of these were ones in which 
claims had previously been made to the division. Forty-four peti- 
tions were filed where no claim was ever filed in the division. Once 
again the city was handicapped for lack of opportunity to investi- 
gate or to attempt amicable settlement. Sixty-four lawsuits were 
disposed of by the trial counsel in 1947—49 settlements before judg- 
ment, nine judgments for defendant city and six judgments for 
injured plaintiffs. The settlements cost a total of $23,300 for an 
average of $475 while the judgments totalled $2,825 for an average 
of $471. The total prayers for recovery in all the cases disposed of 
equalled $720,271. 


In municipal court the division, which has been responsible for 
the trial of most cases, has attempted to reduce its backlog. In Jan- 
uary, 1947, about 50 cases were pending. In June, 1948, this figure 
had been reduced to 22 pending cases. In 1947, 16 lawsuits were 
filed; 12 of these remain in the pending case category today. Two 
resulted in judgment for defendant city and two were settled at a 
total expenditure of $174.64. Furthermore, in 1947, 12 lawsuits from 
previous years were settled at a total amount of $1,326.06 or an 
average of $110. No judgments were rendered for plaintiffs. If 
the division attorney at the trial considers that the plaintiff’s case 
be meritorious, settlement is always effected in the court. 





11The first three months of 1948 brought forth 62 personal injury 
and 130 property damage claims. Thirteen of the former and 18 of the 
latter were rejected. A total of $790 was paid to settle 11 of the personal 
injury claims or an average of $72 per claim; a total of $848 was required 
to settle 15 property damage claims or an average of $56 per claim. Also 
two property damage claims were recognized as moral claims in this period. 
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Appellate work was slight in 1947. In two common pleas court 
cases the plaintiffs appealed. Judgments for defendant city were 
affirmed. The city appealed no judgments. No cases were appealed 
by either side from municipal court decisions. 


Expenses 


The city council appropriated funds for actual expenditures 
of $57,755.38 for judgments, settlements and court costs arising out 
of municipal tort liability for last year. In 1946 and 1945, these 
sums were $56,694.11 and $50,992.02 respectively. In the 1948 budget 
an estimated $50,800 has been set aside to cover these expenses. 
The sums include all administrative expenses such as medical ex- 
aminations, depositions, and other specialized work except salaries. 
Add to this total the sum of approximately $25,000 for salaries al- 
locable to the administration,” as well as $19,554.80 ‘* which was the 
premium paid for liability insurance * to cover the Public Audito- 
rium and Municipal Stadium. Total expenditures for tort liability 
in Cleveland in 1947, then, approximated $102,000. 


Evaluation of Administration 


The administration of tort liability in Cleveland by the Law 
Department presents the balancing of two conflicting interests. 

The public demands the prudent spending of tax money, and 
the elimination of accidents arising from defective public highways 
and careless operation of city vehicles. Tax funds allocable to tort 
liability in 1947 were $102,000 which compared with the total cost 
of general operation—$26,557,728—indicates the minor financial role 
played by this particular municipal function. Nevertheless, the 
function is growing, both in the number of claims filed and average 
settlement paid per claim. 

Prudent administration suggests adequate investigation and 
opportunity to negotiate settlement. Elimination of fraudulent 
claims and fair evaluation of proper claims are fundamental if the 
highest value is to be obtained for the tax funds expended. The 
policy of the Law Department is geared to these goals. 

Payment of damages for tort liability by the city has little 
effect as a sanction to produce better maintenance of the public 
highway or more careful operation of vehicles. As yet the total 





12 Several members of the Law Department devote only a portion of 
their time to .tort liability administration, so an approximation of the 
salaries assignable to this work is required. All lawsuits defending police 
officers personally for false arrests are also handled by the trial counsel 
and investigation work performed by the Division of Torts and Claims. No 
city liability is involved, so time devoted to this activity should not be in- 
cluded within the municipal administrative expenses. 

13JIn 1946, $8,630.87 and in 1945, $4,552.24 were the premiums paid. 
14 See page 455 infra, for criticism of this type of expenditure. 
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sum expended is too small in proportion to the entire city operation 
expense. More effective results, for example, are probably obtained 
by the policy of requiring careless city vehicle operators to pay for 
damage inflicted. Each department head has this power to exercise 
within his discretion. A well-planned safety program for all city 
activities under one agency devoted to promoting safety also ap- 
pears wise to reduce the accident incidents. As yet this program 
is nonexistent in the governmental and in most proprietary func- 
tions of Cleveland.*® 

The second interest confronting the Law Department is the de- 
sire of the aggrieved party to receive fair and speedy reimburse- 
ment for the damages suffered. The average settlements in 1947— 
$56 for personal injury claims and $39 for property damage claims 
—appear modest at present standards. The fact that the claimants 
accepted them is evidence of some satisfaction. Furthermore, the 
fact that only five claims out of 733 filed became lawsuits is addi- 
tional proof of satisfaction.’* 

Disposition of claims is not as speedy as the division desires, 
however. A proper schedule would allow an interval of no more 
than two weeks between filing and settlement. Today the delay is 
at least one month. The increase in number of claims filed and the 
attempt to investigate adequately are the causes. The division is 
seeking to eliminate delay. It is hoped that success can be readily 
attained, for delay in government operation as it affects any in- 
dividual citizen is particularly irritating to the American public."’ 

The record system which should compile the important facts 
in the city’s administration of tort liability is poor. Several months 
ago a new system was started which will aid in keeping the Law 
Department informed of the precise condition of the city’s tort lia- 
bility work at any particular time. With the increasing number of 
claims, adequate records will be indispensable to denote trends, to 
designate the types of unsafe conditions on the highway as well as 
careless vehicle operation, to measure the dollar value obtained in 
the spending of tax funds. It is hoped that a continual improve- 
ment of the record system can be promoted by the Law Department. 


THE TRANSIT SYSTEM 
The magnitude of tort liability administration arising from the 





15 See page 448 infra, for such a program developed by the Transit 
System. 

16 Three hundred fifty-four claims filed in 1947 were rejected by De- 
cember 31, 1947. Obviously, a portion of these will result in lawsuits, too. 
Nevertheless, with over one-half the 1947 claims disposed of and only five 
lawsuits therefrom, the record indicates reasonable fairness by the division 
in its settlement negotiations. 

17 See page 447 infra, for a study of the delay in trial and appeal of 
lawsuits. 
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ownership and operation of the Transit System by the City of 
Cleveland can best be appreciated if some general operating figures 
are disclosed. In 1947,'* the 1,805 revenue vehicles'® of the System 
carried 472,662,945 passengers while operating a total distance of 
47,968,948 miles over street car, trackless trolley and motor coach 
routes totaling 432 miles. The gross revenue was $24,868,714.20.”° 
Although owned and operated by the municipality of Cleveland, 
the Transit System provides urban transportation service not only 
within the city proper but also in twenty adjacent suburban com- 
munities, of which eight are served in whole or substantially in 
whole and twelve are served in part. The geographic area served 
is located in the northern half of Cuyahoga County and to a small 
extent in the northwest corner of Lake County. This total area 
covers approximately 140 square miles and has an estimated present 
population of 1,225,000 people.** Such a vast operation creates many 
incidents which give rise to tort liability. The System experienced 
17,455 accidents in 1947.*° 











18 Unless otherwise stated, all 1947 operating figures were obtained 
from COMPTROLLER’S WORK SHEETS FOR 1947, prepared by the staff of the 
Comptroller, Cleveland Transit System, hereinafter referred to as Comp- 
TROLLER’S WorK SHEETS. 

19 The 1,805 revenue vehicles were composed of 709 motor coaches, 
162 trackless trolleys, and 934 street cars (motor cars and trailers). In 
addition, the Sytsem operated 137 nonrevenue or service vehicles which 
included 103 maintenance trucks and 34 automobiles for supervisory work. 
COMPTROLLER’S WORK SHEETS. 

20 REPORT ON PROPERTY AND EARNINGS OF THE CLEVELAND TRANSIT 
SysTEM, March 8, 1948, W. C. Gilman & Co., New York 5, N. Y., hereinafter 
referred to as GILMAN REPoRT, pp. 54, 60. 

Total passengers carried: 
1942—408,646,025 
1943—470,530,595 
1944—479,812,419 
1945—480,736,503 
1946—493/327,367 

Total miles operated: 

a 1942— 39,471,674 
1943— 44,890,867 
1944— 43,695,367 
1945— 42,797,580 
1946— 44,882,570 

Gross revenue: 

1942 (April 29 to December 31 only)—$12,950,642 
1943—$22,005,775 
1944—$23,220,693 
1945—$23,432,600 
1946—$24, 764,647 

21 GILMAN REport, p. 1. 

22 Report oF ACCIDENT BUREAU, 1947, Cleveland Transit System; unless 
otherwise stated all factual data have been obtained from these annual 
reports published from 1942 to 1947, inclusive. 
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Organization 


The legal division has two sections, both of which are under 
the control of the general counsel who is appointed by and is re- 
sponsible to the transit board.** 

The trial section is composed of four trial counsel, two assigned 
to the Common Pleas Court of Cuyahoga County and two assigned 
to the Municipal Court of Cleveland. Three legal stenographers aid 
in the stenographic work required for trial and appellate work. 

The accident bureau, composed of investigating, adjusting, 
medical, and clerical sections, is under the direct control of the 
superintendent of claims and his assistant, who in turn are respon- 
sible to the general counsel. 

The investigating section operates with seven current investi- 
gators whose work is entirely devoted to the investigation of acci- 
dents immediately after they occur. One of these investigators re- 
mains constantly at the Central Police Station in Cleveland to 
obtain police accident reports involving System vehicles, to receive 
notices of serious Transit System accidents, and to act as a liaison 
officer between the System and the police department. In addition 
to the seven permanent investigators assigned to the current acci- 
dent branch, three part-time investigators are also employed for 
similar work. Thirteen additional employees devote their full time 
to the investigation of claims which result in lawsuits. Three are 
assigned the added duties of accompanying the trial counsel during 
the trial of a lawsuit in order to aid in the preparation and presen- 
tation of the Transit System’s cases in the courts. Complete prep- 
aration for the lawsuits requires the full-time employment of one 
photographer and one photographic developer as well as a part- 
time engineer who prepares diagrams, maps, profiles, sketches and 
mock-ups of the scenes of accidents. 

The adjusting section seeks to settle claims. Three outside ad- 
justers interview only claimants at their homes or places of business. 
Each one of this group has a particular section of Greater Cleveland 
as his working territory. The four inside adjusters, who remain in 
the Transit System main offices, are in contact with claimants and 
their lawyers, if any, endeavoring to settle claims.** Three of these 
inside adjusters devote their full time to personal injury claims, and 








Total number of accidents for years prior to 1947, GmLMAN Report, 
p. 63: 

1942 1943 1944 1945 1946 

18,149 17,475 17,238 17,253 16,005 

23 Charter, City of Cleveland §113-7. 

24The total number of personal calls per year made at the reception 
desk of the adjusting section in the Accident Bureau were as follows: 
1942 1943 1944 1945 1946 1947 
7,988 7,619 7,699 7,982 7,195 7,942 
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the fourth concentrates upon property damage claims only.” 

The medical section includes three physicians who devote a 
portion of their time to Transit System medical work — examining 
injured claimants who come to the System’s main offices.** One 
nurse aids the doctors. Additional medical investigation is provided 
by dividing Greater Cleveland into twelve geographical districts. 
In each district a physician retained by the Transit System, makes 
house calls, as directed, to examine persons injured in the operation 
of the System.”’ 

The clerical section is responsible for all accident and claim 
records. In excess of 450,000 files with essental cross-indices are 
handled by the seventeen employees. 


Type of Accidents 


Of the 17,455 accidents occurring in Transit System operations 
for 1947, 12,119 involved street cars, 4,316 involved motor coaches, 
and 1,020 involved trackless trolleys. Personal injuries or fatalities 
were not suffered in every incident, however. In the street car acci- 
dents 3,137 passengers, 197 pedestrians, and 566 other persons”* were 
injured, a total of 3,900. Seven fatalities occurred: five pedestrians, 
two others. No passenger, incidentally, has ever lost his life in 
Transit System operation.*® In motor coach operation 1,305 passen- 
gers, 72 pedestrians, and 138 other persons were injured; four pedes- 
trians and one other were killed, a total of 1,515 persons injured, 
five killed. Trackless trolley operation resulted in injury to 293 
passengers, 18 pedestrians, and 28 other persons, or a total of 339 
persons injured; no fatalities resulted.*° 





25Since property damage claims do not require this adjuster’s full 
time, he handles also all workmen’s compensation claims made by the 
Transit System employees. 

26 Medical examinations made by the staff of three doctors with of- 
fices in the main office of the Transit System totalled 1,517 in 1947, exclud- 
ing medical examinations of employees. In addition, 380 examinations 
were made outside of the main office. 

27The number of medical calls made by the 12 outside doctors is 
unrecorded. 

28 Generally, these “other persons” include drivers or guests in private 
motor vehicles. 

29 This enviable record extends back to include all operations of the 
railway system under The Cleveland Railway Company, the privately 
owned corporation, before its purchase by the city in 1942. 

30 An additional breakdown as to types of accidents designates the 
manner in which the accident occurred: 

1942 1943 1944 1945 1946 1947 
Collisions with Pedestrians_____- 281 352 333 330 335 296 


Collisions between Street Car- 

Motor Coach-Trackless Trolley_._ 157 300 363 329 243 292 
Collisions with Fixed Objects. ___~~. Not segregated prior to Jan. 1, 1946 112 196 
Collisions with Vehicles___________ 8,794 8,752 8,654 9,099 8,164 8,704 
Derailments es Succ aan 129 128 109 94 126 





























1948] TORT LIABILITY IN CLEVELAND 421 


Claims 


All accidents do not result in claims being made by the ag- 
grieved person. In 1947, 7,033 claims were filed, of which 1,456 were 
declined.** The percentage of claims made to accidents reported 
was 45.5%.** The period of time within which claims are filed after 
an accident varies from the day of the accident to the last day before 
the Statute of Limitations could be invoked on the particular claim 
and action. On occasions the Transit System has never been noti- 
fied of any claim or accident until the last day of the period for the 
Statute of Limitations, when a petition is served upon the System. 
The number of accidents unreported by system employees was 1,450, 
or about 9.1% of the total number of accidents.** The first and only 
knowledge which the System acquires of these incidents is from 
the party injured or a disinterested person. Of these unreported 
incidents only 349 ended in claims being filed, however. 

In general, most claims are filed as soon as the aggrieved party 
has determined to a reasonable extent the amount of damage 
suffered. In personal injury claims, obviously, the damage suffered 
frequently cannot be determined until the injured party has fully 
recovered. In these situations the claim is made and negotiations 
are postponed until the claimant can present his full facts to the 
Transit System adjusters. 


Settlement 


In 1947, 3,849 claims were settled without suit being filed. Two 
hundred and twenty-two claims were settled after judgment had 
been rendered against the Transit System and before appeals were 
made. The total amount paid in settlement before a lawsuit origi- 
nated was $337,213.23, or an average of $87.61 per claim. Claims 





Road and Equipment__________ 666 461 436 445 692 731 
ee elk Se ee «eee 898 874 1,063 
ee eee oe 2,154 1,919 1,919 1,839 1,722 1,813 
Alighting ______________-__________ 1,790 1,441 1,296 1,214 1,047 1,029 
RE 529 627 637 573 670 862 
Ejectments and Disturbances__. 230 385 316 336 243 298 
Service Equipment —___.---_-___~ = 49 68 60 96 92 155 
Miscellaneous _______-___- _ 1,881 1,903 2,025 1,985 1,717 1,890 


31 Number of claims filed and number of claims declined in years 
prior to 1947: 
1942 1943 1944 1945 1946 
Claims Filed eA 6,111 6,201 6,022 5,982 
Claims Declined - 2,106 1,704 1,606 1,448 1,282 
32 Percentage of claims filed to accidents reported for years prior to 
1947: 


1942 1943 1944 1945 1946 
34.5% 37.6% 38.8% 38.1% 41.6% 
33 Number of unreported accidents for years prior to 1947: 
1942 1943 1944 1945 1946 


908 1,146 1,044 1,262 1,166 
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settled after suit was filed required the amount of $129,954.53, or an 
average of $585.38 per claim. The small group of claims settled 
after judgment had been rendered against the Transit System and 
before appeal cost the System $12,605.96, or an average of $600.28 
per settlement. 

In personal injury claims $362,348.06 was paid, or an average 
of $164.63 per claim. Property damage claims required the expendi- 
ture of $117,425.66, an average of $62.10 per claim. All claims settled 
in 1947 totaled 4,092 requiring the expenditure of $479,773.72, or an 
average of $117.25. The percentage of claims settled to claims made 
was 59.2%.** 


34 Analysis of settlements for years prior to 1947: 





1942 
Settlement of Claims Without Suit 
Number of Settlements___.._---_--_ _-__. ; 2331 
Total Amowms Fam ..._._._.. __._.._.......... $132,749.50 
Average Amount Paid ins Peete. Ta 56.95 
Settlement of Claims With Suit 


Numper of Settlements________._._.._._._.- 131 
Total Amount Paid Cae ane _.. $66,588.21 
Average Amount Paid____-______--___-___-___ $ 508.38 

Settlement of Claims Judgments 


Number of Settlements : < J 35 
Total Amount Faia... -....__.__._..... $ 36,830.85 
Average Amount Paid ________-______. $ 

Total Number of Settlements_- Ne ieee eed 

Total Amount Paid Pe ——- 

Average Paid per Settlemert __ $ 

Personal Injury Settlements 


TS oo ee we 1634 
Total Amount Paid_________________________ $220,391.39 
. Average Amount Paid_.._._........_.......mu. 3 134.87 


Property Damage Settlements 


pO ee eo 895 
Total Amount Paid ___._..___._.___________- $: 33,234.94 
Average Amount Paid 37.13 
Percentage of Claims Settled to Claims Made ___ 42.5% 
1943 1944 1945 1946 
2877 3249 3315 3253 
$190,176.19 $306,262.17 $301,643.04 $271,241.57 
$ 66.11 ' $ 94.26 $ 90.99 $ 83.38 
163 241 196 164 
$ 47,834.40 $127,908.78 $156,451.55 $138,048.89 
$ 293.46 $ 530.74 $ 798.22 $ 841.76 
32 15 23 18 
$ 11,189.65 $ 7,035.33 $ 27,353.66 $ 55,459.67 
$ 349.67 $ 469.02 $ 1,189.29 $ 3,081.09 
3093 3590 3634 3615 
$249,200.04 $441,206.28 $485,448.25 $464,750.13 
$ 85.42 $ 129.83 $ 140.28 $ 136.03 
1919 2187 1985 1781 
$205,493.07 ae 811.56 $398,973.19 $376,835.65 
$ 107.09 171.83 $ 200.99 $ 211.59 
1153 1318 1549 1654 
$ 43,707.18 $ 65,394.72 $ 86,495.06 $ 87,914.48 
$ 37.91 $ 49.61 $ 55.83 $ 43.15 


50.4% 57.0% 59.7% 58.6% 
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Settlement negotiations vary in length of time, depending upon 
the seriousness of the injury and the extent of the claim. After the 
meritorious nature of a claim has been determined settlement ad- 
justing will be pursued up to a certain point. If the claimant de- 
mands an excessive amount of money, in the opinion of the Transit 
System, it is to the benefit of the System and the car-riding public, 
who owns the System, to deny such claim and meet the claimant in 
the trial court. Frequently, before trial, a claimant faced with the 
uncertainty of a jury verdict will temper his prior claim, and 
settlement can be effected in that manner. Generally, immediately 
before trial, claimants reduce the amount requested to a figure more 
in line with an acceptable adjustment. 
Litigation 

The percentage of lawsuits filed against the System to claims 
made was 4.2% in 1947.*° 

In the Municipal Court of Cleveland, the System tried 38 cases 
in 1947. In 27, judgments were rendered for defendant System, 
while in 10 plaintiff obtained judgment. One suit ended in dis- 
agreement; in one suit a new trial was granted the defendant 
System; one suit was appealed by the city and two suits were dis- 
missed by the plaintiff. Total amount of judgments rendered 
equalled $2,452.41. In these 10 judgments rendered for the plain- 
tiffs, total amount claimed in the petitions was $8,482.53. In all 
38 cases tried, plaintiffs prayed for a total of $39,619.83. 

On January 1, 1947, 216 lawsuits were pending, while at the 
end of the year 207 were pending. During the year 127 lawsuits 
were filed and 136 disposed of. The total amount claimed by plain- 
tiffs in lawsuits pending on December 31, 1947, was $360,253.14.** 





35 Percentage of lawsuits filed to claims made for years prior to 1947: 
1942 1943 1944 1945 1946 
4.8% 4.9% 6.0% 6.1% 5.0% 
36 Analysis of litigation in Municipal Court of Cleveland for years 
prior to 1947: 
1942 1943 1944 1945 1946 
Number Suits Tried ites * ae 62 52 56 34 
Judgments for Plaintiffs.._._._.._. 20 23 16 15 7 
Judgments for Defendant System 69 39 36 41 28 
New Trial for Defendant 


System —_~_ aac 2 1 5 2 3 
New Trials for Plaintiffs. peek _ 1 0 0 1 0 
Judgments Appealed by Defend- 

ont Gystem =.............: + 1 1 2 3 
Judgments — vel Plain- 

a Licemanl 2 1 0 1 1 
Suits Dismissed - eee _. 46 60 36 14 13 
Lawsuits pending January 1 273 257 212 197 215 


Lawsuits filed in year________-_-_ 171 163 197 187 133 
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Activity in 1947 in the Common Pleas Court of Cuyahoga 
County was greater and more expensive. Thirty-seven lawsuits 
were tried. Plaintiffs obtained judgments in 20, totalling $141,243. 
In these, plaintiffs had prayed for money damages totalling $324,- 
543. Defendant System obtained judgments in 17 lawsuits. A new 
trial was granted to the city in three cases; the plaintiff appealed 
four cases; 15 lawsuits were dismissed. The total amount claimed 
by all plaintiffs who tried lawsuits in this court in 1947 amounted 
to $589,543. 

Lawsuits pending at the first of the year numbered 357, while 
at the end of the year this figure had increased to 361. One hundred 
and seventy-six were filed during the year against the System and 
172 lawsuits were disposed of. At the end of 1947 the total amount 
prayed for in damages in lawsuits pending in the common pleas 
court amounted to $5,273,360.19.°7 


Lawsuits disposed of in year_.__ 187 208 212 169 132 
Lawsuits pending December 31_ 257 212 197 215 216 


1942 1943 1944 1945 1946 





Total Amount 

Judgments 

Rendered __$ 7,909.08 $ 10,756.62 $ 7,502.00 $ 4,503.66 $ 4,896.18 
Total Amount 

of Prayers 

by Plaintiffs 

Obtaining 

Judgments _$ 30,034.27 $ 97,236.60 $ 23,024.74 $ 9,456.74 $ 10,096.18 
Total Amount 

of Prayers 

in Lawsuits 

Pending De- 

cember 31 __ $586,456.64 $380,025.94 $264,775.55 $290,622.11 $352,608.40 

37 Analysis of litigation in Common Pleas Court of Cuyahoga County 
for years prior to 1947: 
1942 1943 1944 1945 1946 


Number Suits Tried________-____ 34 25 22 23 30 
Judgments for Plaintiffs_........ 13 11 6 14 16 
Judgments for Defendant System 21 14 16 9 14 
New Trials for Defendant 

System ------ ‘See 0 2 2 0 3 
New Trials for Plaintiffs_______ 0 1 2 0 0 
Judgments Appealed by Defend- 

er + 3 0 0 2 
Judgments Appealed by Plain- 

tiffs ney | ee ee 4 3 1 2 0 
Suits Dismissed ............... B 17 20 10 12 
Lawsuits pending January 1_-_ 209 184 202 242 298 
Lawsuits filed in year______-__-_. 130 140 192 189 177 


Lawsuits disposed of in year___ 155 122 152 133 118 
Lawsuits Pending December 31_ 184 202 242 298 357 
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Appellate practice in 1947 was limited. One judgment appealed 
by the System was reversed by the court of appeals—a $10,000 
judgment. Four judgments were pending in this court. These in- 
volved verdicts totalling $23,400.** 

Briefly 75 lawsuits were tried in 1947. Five hundred and sixty- 
eight lawsuits were pending in all courts at the end of the year. 
An aggregate sum of $5,633,613.33 was demanded in all these pending 
cases.*® 





Expenses 
Administrative expenses in 1947 amounted to $286,730.63.*° The 
1942 1943 1944 1945 1946 
Total Amount 
Judgments 


Rendered $ 18,850.00 $ 11,850.00 $ 5,250.00 $ 117,070.00 $ 71,448.33 
Total Amount 
of Prayers 
by Plaintiffs 
Obtaining 
Judg- 
ments $ 149,500.00 $ 96,985.50 $ 68,000.00 $ 275,293.00 $ 420,631.33 
Total Amount 
of Prayers 
in Lawsuits 
Pending 
Dec. 31 $2,066,504.21 $2,265,142.23 $3,462,342.27 $4,201,832.60 $4,859,176.08 
38 Analysis of appellate court litigation for years prior to 1947: 
1942 1943 1944 1945 1946 
Court of Appeals 
Appealed by Defendant- 


System 
Judgments Affirmed ___---_-_ 6 1 0 0 0 
Judgments Reversed _____---- 3 0 2 3 0 
Appealed by Plaintiffs 
Judgments Affirmed _________ 6 3 0 1 1 
Judgments Reversed ________ 4 0 0 0 0 


The Supreme Court of Ohio has never granted an appeal as of right 
to Transit System tort litigation. All cases are presented either by the 
Transit System.or plaintiffs in a request for an order to certify the record. 
The Supreme Court has been most reluctant to grant such requests in 
common tort liability cases. As a practical matter appellate litigation for 
the Transit System is concluded in the court of appeals. 

39 General litigation summary for years prior to 1947: 

1942 1943 1944 1945 1946 
RI TEIN an ice we 123 87 74 79 65 
Lawsuits pending December 31 441 414 439 515 573 
Total Amount 
Demanded in 
Lawsuits 
Pending $2,652,960.85 $2,645,168.17 $3,727,117.82 $4,492,454.71 $5,211,784.48 

40 Administrative expenses for years prior to 1947: 

1942 1943 1944 1945 1946 
$207,322.35 $223,739.20 $232,539.76 $246,318.54 $258,317.24 
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greater bulk of this amount was allocated to salaries — $220,817.11. 

The amount paid to dispose of all claims and judgments 
amounted to $517,052.65. Total expenses allocated to tort liability, 
arising out of the operation of the Transit System, therefore, were 
$803,783.28. The percentage of this total expenditure to the gross 
receipts in 1947 was 3.3%." 


Evaluation of Administration 


The Transit System, in administering tort liability, is also con- 
fronted with conflicting interests. Obligations to the injured party, 
the car riders, and the general public demand a balance. The in- 
jured party is seeking speedy and fair compensation. The car riders 
are seeking (a) better service which can be acquired to some ex- 
tent by maintaining at a minimum the amount expended for tort 
liability and utilizing any savings in this expenditure for better 
transportation service, and (b) safe transportation. The general 
public seeks the elimination of accidents from the streets of Greater 
Cleveland. 


The injured party’s idea of fair compensation most frequently is 
not commensurate with the System’s idea of the same. The System 
is governed by the over-all ratio of total tort liability expenditures 
to gross receipts. Individual cases mean nothing, except insofar as 
they may influence this ratio. To each injured party, however, his 
case is paramount. He is the one suffering and expending money as 
a result of the accident. His mind is further influenced by the fact 
that the party who allegedly caused his injury is a large financial 
operation. It is not execution-proof. A balance between the de- 
mands of the injured party and the consideration of fair compensa- 
tion as viewed by the Transit System generally occurs. As the 
figures indicate, only between four and five percent of the claims 
filed result in lawsuits. The element of speedy compensation is 
also important to the injured party. The Transit System seeks to 
settle cases in which it is liable and the injury slight within 24 
hours. Where liability is present and the injury serious, additional 
time is granted until the aggrieved party regains health and then 
settlement negotiations proceed. Where there is a question of liabil- 
ity, the System endeavors to determine from its own investigations 
within ten days whether or not it will approve a claim. In the 
majority of cases, this time schedule prevails. 

If the claimant is unsatisfied with the settlement offer and files 





41 Total tort liability expenses for years prior to 1947: 
1942 1943 1944 1945 1946 
Amount paid $460,948.68 $487,945.10 $698,624.60 $756,118.55 $750,071.70 
Percentage to 
gross receipts 2.47% 2.24% 3.06% 3.3% 3.1% 
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a lawsuit, the present docket in Cuyahoga County requires him to 
wait approximately eighteen months between the date of filing the 
petition and trial. In the Municipal Court of Cleveland, this time 
lag at present is approximately twelve months. The period which 
an appeal must wait to be heard in the Court of Appeals for Cuya- 
hoga County is now about six months. The delay from the date of 
the court of appeals decision until the supreme court rules on the 
motion to certify the record is at present about two months. Law- 
suits, therefore, do not give speedy justice; two years’ time or more 
may elapse before final disposition. If a new trial be granted addi- 
tional months of delay occur. This element, however, is controlled 
by the courts, not the municipality. It must be remembered, the 
figures indicate that lawsuits do render greater compensation on 
the average than settlements. The expense required and the time 
consumed, as well as the physical and nervous tension of a lawsuit, 
may well reduce the economic gain resulting from the higher com- 
pensation acquired, however. 


The car riders have an indirect interest in maintaining the low- 
est possible expenditures for tort liability. Whatever is not ex- 
pended in this category may well be devoted toward improvement 
in the mass transportation service. There are no stockholders de- 
manding dividends, for the property is owned and operated by the 
City of Cleveland. There is no profit in the business sense of the 
term. Whatever profit results is reflected by improvement in serv- 
ice. This financial interest of the mass of car riders however is not 
great. The ratio of tort expenditures to gross receipts has remained 
steady at about three to four percent. Any money saved in and of 
itself would represent only a slight value to the car riders in im- 
proved service. 


More important, the car riders seek safe transportation. In 
so far as tort expenditures exert pressure on the System and its em- 
ployees to strive for safer operation, a greater direct benefit accrues 
to the passengers in general. 


To the extent that the expenditures for tort liability create a 
pressure upon the Transit System to reduce accidents, the general 
public will be benefited. The 17,455 accidents in 1947 in and of 
themselves present a large figure. Analyzed, however, into number 
of accidents per one million passengers carried, the safety record 
appears brighter. In 1947 this figure was 37 accidents. One accident 
incident occurred every 2748 miles traveled by Transit System 
vehicles. An impressive record when one considers that each inci- 
dent, however minor, is included in this calculation. 
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More tangible results in accident prevention have appeared 
from the well-developed safety program carried on by the Transit 
System. This program involves safety lectures, motion pictures, 
contests between operating stations, and constant safety advertis- 
ing.** The fact that the Transit System is the most frequent and 
constant user of Cleveland’s streets and the fact that Cleveland was 
awarded the title of “Safest Large City” in the nation for 1947 
permit the System to be proud of its share in this safety honor. 


At present there is being developed a program for tabulating 
complete information concerning each individual accident. Some of 
the interesting elements which will be revealed for each accident 
will be the time of day, type of vehicle, type of accident, the age, 
sex, race, experience of the employee involved, and other pertinent 
information. It is hoped from this that each year an analysis of all 
accidents will reveal the weak points in the continuous battle to 
improve Transit System safety. In addition, a program is being de- 
veloped to further increase the contact between the employee in- 
volved in an accident and the Accident Bureau in order to impress 
upon the employee individually what his accident has cost the 
System in dollars and cents as well as damage to the injured party. 
This is not planned as a basis necessarily for reprimanding or pun- 
ishing the employee. Reprimands and punishments in the form of 
days off or firings are given at present. Such discipline will always 
be required. The System does not, however, extract any money 
reimbursement from employees whose negligent actions require 
money expenditure by the System. 


More effective accident prevention may be obtained, it is be- 
lieved, by bringing the employee into closer contact with the human 
elements of injury and monetary losses which have resulted from 
his accident. 


SoME OBSERVATIONS ON SUGGESTED REFORMS IN THE ADMINISTRATION 
or Tort LIABILITY 


Notice of Claim or Injury 


In a majority of the states the injured party must file with the 
municipality within a maximum period of time a notice of the 
incident which resulted in damage to him. This requirement is 





42 For example a safety suggestion campaign brought forth, in 1947, 
976 suggestions from employees on methods for improving safety. Sixty 
nine and two-tenths per cent of these were accepted and adopted; 9.8% 
were rejected; 20.9% were pending at the end of the year. 
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established by _ statute,“* municipal charter,“ or municipal 
ordinance.*® 


Theoretically, since municipalities are immune from tort lia- 
bility,*® any statute, charter or ordinance which imposes liability 
can provide a reasonable condition precedent before the city can be 
sued.‘’? Just as there exists no common law right to sue the mu- 





43 Ata. Cope Ann. tit. 37 §476 (6 months) tit. 37 §504 (1940) (content 
of statement of claim or injury); Coto. Stat. ANN. c. 163 §261 (1935) (90 
days); Conn. Gen. Stat. §1420 (1930) (60 days but if injury caused by ice 
or snow, 10 days); Dex. Rev. Cope §2470 (1935) (City of Wilmington, six 
months) ; Ga. Cope Ann. §308 (1935) (no time limit, notice just prerequisite 
to lawsuit); IpAHO CopE ANN. §49-162 (1932) (30 days); Int. ANN. Stat. c. 
24 §1-11 (1942) (six months); Inn. Ann. Stat. (Burns Supp.) §48-8001 
(1947) (60 days, but if injury caused by ice or snow, 30 days); Iowa CopE 
§420-25 (30 days, cities under special charters) §614.1 (1946) (60 days, 
municipal corporations); Ky. Rev. Stat. §411.110 (1946) (90 days); Mass. 
Ann. Laws c. 84 §18 (1946) (30 days, but if injury caused by ice or snow, 
10 days); Micu. Star. ANN. (Henderson 1936) §1291 (60 days, villages), 
§1806 (60 days, 4th class cities), §598 (60 days, cities); Minn. Stat. ANN. 
(Mason 1929) §1831 (30 days); Mo. Rev. Star. Ann. §§6577, 6823, 7044, 7524, 
7636 (1939) (90 days except for first class cities which require 60 days and 
second class cities which require 30 days); Mont. Rev. Copes ANN. §5080 
(1935) (60 days); Nes. Rev. Stat. §14-801 (1943) (10 days, metropolitan 
cities); N. H. Rev. Laws c. 105 §9 (1943) (10 days, towns); N. Y. GEn. 
Mun. Law §50-e (60 days); N. D. Rev. Cone §40-4201 (1943) (30 days); Pa. 
Stat. ANN, tit. 53 §2774 (1947) (six months); R. I. Gen. Laws c. 352 §7 
(1938) (60 days); S. D. Cope §45.1409 (1939) (60 days); TENN. CopE ANN. 
§8596 (Williams 1934) (90 days); UTaH Cope Ann. §7-76 (1943) (30 days); 
Vr. Pus. Laws §4958 (1933) (20 days); Va. Cope ANN. §6043a (1942) (60 
days); Wasu. Rev. Strat. Ann, §9481 (1933) (30 days, 2d, 3d, and 4th class 
cities); Wis. Stat. §81.15 (1943) (30 days). 

44 Sandstoe v. Atchison, T. and S.F. Ry., 28 Cal. App. 2d 215, 82 P. 2d 
216 (1938); Nelson v. City and County of Denver, 109 Colo. 113, 122 P. 2d 
252 (1942); Harrington v. Battle Creek, 288 Mich. 152, 284 N.W. 680 (1939); 
Peterson v. City of Red Wing, 101 Minn. 62, 111 N.W. 840 (1907); Sprague v. 
City of Astoria, 100 Ore. 298, 195 Pac. 789 (1921); Connolly v. Spokane, 70 
Wash. 160, 126 Pac. 407 (1912). 

45 Wichita Falls v. Geyer, 170 S.W. 2d 615 (Tex. Civ. App. 1943) 
(home-rule city); City of Terrell v. Howard, 130 Tex. 459, 111 S.W. 
2d 692 (1938) (home-rule city); Hase v. Seattle, 51 Wash. 174, 98 Pac. 370 
(1908) (ordinance passed under provisions of state statute). 

46 See David, Municipal Liability in Tort in California, 6 So. Cauir. L. 
Rev. 269 (1933); Fuller and Casner, Municipal Tort Liability in Operation, 
54 Harv. L. Rev. 437 (1941); Warp, The Law and Administration of Munici- 
pal Tort Liability, 28 Va. L. Rev. 360 (1942). 

47 Grambs v. Birmingham, 202 Ala. 490, 80 So. 874 (1919); Gribben v. 
City of Franklin, 175 Ind. 500, 94 N.E. 757 (1911). See David, Municipal 
Liability in Tort in California, 7 So. Cauir. L. Rev. 372, 402 (1934). 
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nicipal government there is also no right in the city to demand the 
filing of notice without express legislative action.*® 


Ohio has as yet never adopted a notice statute.*® In the past 
two decades, however, three attempts to enact such a law were 
made. None succeeded; one bill died in the House Judiciary Com- 
mittee,"° two bills were enacted in the general assembly by over- 
whelming majorities only to be vetoed by the Governor." 


One Ohio city attempted to provide for the filing of notice by 
charter provision. East Cleveland passed a charter amendment 
which established as a condition precedent to a lawsuit against the 
city the filing of notice of the incident within 30 days after it hap- 
pened. The tort liability and the notice requirement were both 
limited to injuries arising out of the failure of the city to maintain 
the public highway in good repair. When plaintiff Wilson sued the 
City of East Cleveland he failed to allege in his petition that he had 
filed this required notice. The city demurred. The common pleas 
court and the court of appeals sustained the demurrer. The supreme 
court, however, reversed judgment and overruled the demurrer.” 
The court reasoned that the municipality was without power to 
prescribe a condition precedent to its liability imposed by the 
general law. Since the state had prescribed liability and had not 
provided for the filing of any notice, the East Cleveland charter 
provision, to that extent, conflicted with the general law and was 
void. 





48 Russell v. Mayor and Council of Wilmington, 5 Harr. 193, 162 Atl. 
71 (Del. 1932); Green v. Town of Spencer, 67 Iowa 410, 25 N.W. 681 (1885). 

49In City of Warren v. Davis, 43 Ohio St. 447, 3 N.E. 301 (1885), the 
supreme court held that the statute which permits damages to be assessed 
against a municipality when injury results from improvements in public 
buildings, places, streets and bridges, provided a claim has been filed before 
the lawsuit was instituted, was inapplicable to require a plaintiff, injured 
by a fall in a hole in the street, to file a claim notice before filing his 
petition. 

50 House Bill No. 313, 94th General Assembly, provided for a 60-day 
period in which the injured party must file a notice of injury with the 
municipality, setting forth the time, place, and cause of injury; otherwise 
the city could not be held liable. Bulletin Ohio General Assembly No. 94 
(1941-42). 

51 House Bill No. 230, 88th General Assembly, provided for a 120-day 
period in which the injured party must file notice of injury. In the House, 
88 legislators approved this bill while only 20 rejected it; in the Senate, 22 
senators unanimously adopted the bill. Bulletin Ohio General Assembly 
No. 88 (1929-30). 

Senate Bill No. 178, 92nd General Assembly, provided for a 30-day 
period in which a notice of injury must be filed. It was passed in the 
Senate, 27 to 1, and in the House, 94 to 3. Bulletin Ohio General Assembly 
No. 92 (1937-38). 

52 Wilson v. East Cleveland, 121 Ohio St. 253, 167 N.E. 892 (1929). 
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Oklahoma has followed a similar rule.** Also in Florida where 
a city charter provision similar to East Cleveland’s amendment was 
construed as the basis for the cause of action and not merely as a 
remedial requirement, such a charter provision was held unconstitu- 
tional.** If, on the other hand, a state statute demands the filing of 
notice can a municipality by charter set forth its own independent 
notice procedure? Minnesota and Wisconsin have permitted this 
action.** 

What purposes will the filing of a notice satisfy? The courts 
have recited many: to permit the municipalities to investigate the 
accident,** to allow examination of the injuries received,*’ to de- 
termine the condition of the alleged defect which caused the acci- 
dent,°** to prevent fraudulent claims,*® to prepare for trial,®° to settle 





53 Tulsa v. Macura, 186 Okla. 674, 100 P. 2d 269 (1940); Tulsa v. Adams, 
151 Okla. 165, 3 P. 2d 155 (1931); Tulsa v. McIntosh, 141 Okla. 220, 284 Pac. 
875 (1930). Although the Ohio Supreme Court has been confronted with 
only one municipal-charter attempt to require the filing of a notice of claim 
or injury, the Oklahoma Supreme Court has been plagued with similar 
cases. The court observed in Tulsa v. Macura, supra at 676, 100 P. 2d at 271: 
“Like Banquo’s ghost, or the proverbial cat of many lives, this Charter pro- 
vision, in one form or another, returns to this court for observation.” 

54 Skinner v. City of Eustis, 147 Fla. 22, 2 So. 2d 116 (1941). Cf. Wilkes 
v. City and County of San Francisco, 44 Cal. App. 2d 393, 112 P. 2d 759 
(1941). 

55 Peterson v. City of Red Wing, 101 Minn. 62, 111 N.W. 840 (1907); 
Harris v. Fond du Lac, 104 Wis. 44, 80 N.W. 66 (1899); accord, Pender v. 
Salisbury, 160 N.C. 363, 76 S.E. 228 (1912); Ellis v. Geneva, 259 App. Div. 
502, 20 N.Y.S. 2d 21 (1940); Walters v. Tacoma, 88 Wash. 394, 153 Pac. 311 
(1915); Wolpers v. Spokane, 66 Wash. 633, 120 Pac. 113 (1912). 

But in an earlier Minnesota case it was held that the passage of a 
state statute on notice repealed a similar charter provision. Nicol v. St. Paul, 
80 Minn. 415, 83 N.W. 375 (1900). 

56 Smith v. Birmingham, 243 Ala. 124, 9 So. 2d 299 (1942); Nelson v. 
City and County of Denver, 109 Colo. 113, 122 P. 2d 252 (1942); Christian 
v. Waterbury, 123 Conn. 152, 193 Atl. 602 (1937); Tredwell v. Waterloo, 218 
Iowa 243, 251 N.W. 37 (1933); Spangler’s Adm’r v. Middlesboro, 301 Ky. 237, 
191 S.W. 2d 414 (1945); Bethscheider v. Hebron, 137 Neb. 909, 291 N.W. 684 
(1940); Bowers v. South Glen Falls, 260 App. Div. 39, 23 N.Y.S. 2d 656 
(1940); Gannon v. Fitzpatrick, 58 R.I. 147, 191 Atl. 489 (1937); Gidcome v. 
Nashville, 177 Tenn. 295, 145 S.W. 2d 1029 (1941). 

57 Spangler’s Adm’r v. Middlesboro, 301 Ky 237, 191 S.W. 2d 414 (1945); 
Pierce v. Spokane, 59 Wash. 615, 110 Pac. 537 (1910). 

58 Nelson v. City and County of Denver, 109 Colo. 113, 122 P. 2d 252 
(1942); Galloway v. Winchester, 299 Ky. 87, 184 S.W. 2d 890 (1944); Pierce 
v. Spokane, 59 Wash. 615, 110 Pac. 537 (1910). 

59 Murphy v. Chicago, 318 Ill. App. 227, 47 N.E. 2d 494 (1943); Gidcome 
v. Nashville, 177 Tenn. 295, 145 S.W. 2d 1029 (1941); Titus v. City of Monte- 
sano, 106 Wash. 608, 181 Pac. 43 (1919); Giuricevic v. Tacoma, 57 Wash. 329, 
106 Pac. 908 (1910). 

6° Gidcome v. Nashville, 177 Tenn. 295, 145 S.W. 2d 1029 (1941); Pierce 
v. Spokane, 59 Wash. 615, 110 Pac. 537 (1910); Hase v. Seattle, 51 Wash. 
174, 98 Pac. 370 (1908). 
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claims,"* to consult witnesses,** to obtain witnesses,®* to procure 
evidence,” and to limit the claimant to recovery only on the defect 
named in his notice.® 


Most states with all or some of these reasons in mind have 
drafted their notice statutes to require the written statement of the 
injury to include the time and place of the accident, how it hap- 
pened, and what injuries were received.® The first such enactment 
was passed by Massachusetts in 1877. The majority adopted since 
that date have usually provided for this notice procedure only when 
injuries arise out of the failure or neglect of the city to maintain 
the public roadway and its environs in proper repair. These statutes 
have passed not only the test of general adoption in our country but 
also the test of time. Ohio municipal corporations, barred from in- 
dependent action by the Wilson v. East Cleveland rule, have the 
right to expect from the state government — both the general as- 
sembly and the Governor — the passage of a well-considered notice 
statute. The Law Department of the City of Cleveland and the 
legal division of the Transit System strongly favor state legislation 
requiring the filing of notice as a condition precedent to any lawsuit 
for tort liability against the City of Cleveland. 

What elements should a notice statute contain? 


1. The filing of written notice should apply to all tort claims 
against the municipality. 

It is true that the majority of states’ statutes restrict the notice 
requirement to accidents from defects in the public highway and its 
environs.*’ Obviously in large cities where the public streets are 
many and the area of possible tort incidents wide the city officials 
have little opportunity to acquire knowledge of the accident.** But 
more than the desire to obtain information is involved. Municipali- 
ties are not operating for profit. Public funds are involved. Oppor- 





61 Wilkes v. City and County of San Francisco, 44 Cal. App. 2d 393, 
112 P. 2d 759 (1941); Sandstoe v. Atchison, T. and S.F. Ry., 28 Cal. App. 
2d 215, 82 P. 2d 216 (1938); Nagle v. City of Billings, 80 Mont. 278, 260 Pac. 
717 (1927); Gannon v. Fitzpatrick, 58 R.I. 147, 191 Atl. 489 (1937); Pierce 
v. Spokane, 59 Wash. 615, 110 Pac. 537 (1910). 

62 Nagle v. City of Billings, 80 Mont. 278, 260 Pac. 717 (1927). 

63 Palmer v. Cedar Rapids, 165 Iowa 595, 146 N.W. 827 (1914); Titus v. 
City of Montesano, 106 Wash. 608, 181 Pac. 43 (1919). 

64 Titus v. City of Montesano, 106 Wash. 608, 181 Pac. 43 (1919). 

65 Harrington v. Battle Creek, 288 Mich. 152, 284 N.W. 680 (1939). 

66 Alabama, Colorado, Connecticut, Georgia, Idaho, Illinois, Indiana, 
Iowa, Kentucky, Massachusetts, Michigan, Minnesota, Missouri, Nebraska, 
New Hampshire, New York, Rhode Island, South Dakota, Utah, Vermont, 
Virginia. 

687 See note 43 supra, for states so providing. 

68 See David, Municipal Liability in Tort in California, 6 So. Caurr. L. 
Rev. 372, 402-03 (1934). 
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tunity for fair settlement, discovery of fraudulent claims, and 
proper preparation to defend the public interest weigh heavily in all 
municipal tort situations. These interests demand the filing of 
notice by the aggrieved party to permit intelligent handling of the 
claim and lawsuit. 

The statute should not permit any distinction in the notice re- 
quirement between governmental and proprietary functions of local 
government as one court has allowed.*® New York by statute” and 
at least one court by decision" have attempted to eliminate this 
difference. The same public interests must be protected whether 
the function be governmental or proprietary. 

2. The filing of the written notice must be a condition prece- 
dent to the filing of a lawsuit and the petition must aver such 
filing. 

Notice is jurisdictional and creates the right of action."*? The 
injury creates the cause of action.” Some courts have denied the 
municipality the power to waive the notice requirement; other 
courts apply the stricter rule which holds that the claimant must 
plead the filing of his notice to recover in any lawsuit."*> The ma- 
jority of decisions support this latter rule.”* It would not appear 
too burdensome to require the injured person to plead the filing of 
notice in his petition once the duty to file is established. The danger 
of damage to the public interest which would result from unwar- 
ranted waiving of the required notice because of political pressure 
or expediency will be greatly minimized. 

3. The written notice must identify the injured party, the time, 
place, manner and extent of the injury, and the notice shall be held 
satisfactory if substantial facts are stated which can enable the city 
officers to determine with reasonable effort the tort incident to 
which the notice refers. 





6° Harms v. City of Beatrice, 142 Neb. 219, 5 N.W. 2d 287 (1942). 

70 N.Y. GEN. MunicrPaL LAw Art. 4, §50e. 

71 Collins v. Memphis, 16 F. Supp. 204 (W.D. Tenn. 1936). 

72 Sprague v. City of Astoria, 100 Ore. 298, 195 Pac. 789 (1921). 

73 Mercer v. Richmond, 152 Va. 736, 148 S.E. 803 (1929). Contra: 
Marino v. East Haven, 120 Conn. 577, 182 Atl. 225 (1935). 

74 Hall v. Los Angeles, 19 Cal. 2d 198, 120 P. 2d 13 (1941); King v. 
Boston, 300 Mass. 377, 15 N.E. 2d 191 (1938). Contra: Cole v. Seattle, 63 
Wash. 1, 116 Pac. 257 (1911). 

7’Swenson v. Aurora, 196 Ill. App. 83 (1915); Harms v. City of 
Beatrice, 142 Neb. 219, 5 N.W. 2d 287 (1942). But in Koontz v. St. Louis, 230 
Mo. App. 128, 89 S.W. 2d 586 (1936) where plaintiff did not plead his filing 
of notice and defendant failed to state this defense, the court held the notice 
requirement waived. 

76 Thomas v. Coffeyville, 145 Kan. 588, 66 P. 2d 600 (1937); Harrington 
v. Battle Creek, 288 Mich. 152, 284 N.W. 680 (1939); Gidcome v. Nashville, 
177 Tenn. 295, 145 S.W. 2d 1029 (1941); Hamilton v. Salt Lake City, 99 
Utah 362, 106 P. 2d 1028 (1940). 
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When called upon to interpret notice statutes, the courts usually 
have applied a strict rule as to the filing, but a liberal rule is en- 
forced when determining whether sufficient facts have been in- 
cluded in the statement.’ Substantial compliance with the ele- 
ments demanded in the statute is satisfactory."* If the notice states 
(a) a place which is nonexistent,”® (b) a place which is considerable 
distance from the actual place of the occurrence,*® (c) the manner 
of injury as a fall on ice and snow when it was actually a hole in 
the highway,*' the courts have held such notices to be invalid and 
recovery by lawsuit barred. Then, too, if the notice fails to state 
correctly the time of the incident*’ or to describe only generally the 
injuries received,* it is ineffective and precludes recovery. If, how- 
ever, the claimant raises the dollar amount of damage claimed in his 
petition over what he submitted in his notice, such should not pre- 
vent his recovery, and one court has so held.* 


What the notice must contain to be valid should be measured 
by the purposes to be achieved. Essential facts —the person in- 
jured, time, place, manner and extent of injury — are basic. To de- 
fine by statute the precise terms of each is dangerous, for all the 
possible situations cannot and will not be considered by the law- 
makers. Judicial interpretation will share in this control. Let the 
legislature and courts be governed by the needs and desires of the 
cities: opportunity to investigate, to negotiate a fair and speedy 
settlement, to prevent fraudulent claims, and to prepare for a 
possible lawsuit. 


Ohio municipalities, especially the large population centers as 
Cleveland, have the right to continue their demands on the general 
assembly and chief executive for the adoption of a notice of injury 
and claim statute as well as the enlightened interpretation thereof 
by the courts of Ohio. 


77 Volk v. Michigan City, 109 Ind. App. 70, 32 N.E. 2d 724 (1941); 
Koontz v. St. Louis, 230 Mo. App. 128, 89 S.W. 2d 586 (1936). 

78 Smith v. Birmingham, 243 Ala. 124, 9 So. 2d 299 (1942); Christian 
v. Waterbury, 123 Conn. 152, 193 Atl. 602 (1937); Atlanta v. Hawkins, 45 
Ga. App. 847, 166 S.E. 262 (1932); Gannon v. Fitzpatrick, 58 R.I. 147, 191 
Atl. 489 (1937). 

79 Van Den Bergh v. City of New York, 208 App. Div. 72, 203 N.Y.S. 
127 (1924) (notice stated place of injury as “524 West 85th St.”, but actually 
the accident occurred at 525 West End Ave.). 

89 Tredwell v. Waterloo, 218 Iowa 243, 251 N.W. 37 (1933) (3000 feet 
away). 

81 Morrisey v. Boston, 268 Mass. 324, 167 N.E. 651 (1929); Lane v. 
Cray, 50 R.I. 486, 149 Atl. 593 (1930). 

82 Swenson v. Aurora, 196 Ill. App. 83 (1915). 

83 Marino v. East Haven, 120 Conn. 577, 182 Atl. 225 (1935). 

84 Smith v. Tacoma, 163 Wash. 626, 1 P. 2d 870 (1931) (notice claimed 
damages of $7500, petition prayed for damages of $15,000). 
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Insurance 

To the average citizen-taxpayer it is a mystery why the munici- 
pal government does not purchase tort liability insurance from 
private companies. Where studies have been made of such insurance, 
however, it has been determined more prudent for the municipality 
to act as a self-insurer.** Two such studies have been made in 
Cleveland on the Transit System property. Formerly the System 
insured its nonrevenue service vehicles with private insurance. A 
study revealed better value could be obtained by assuming tort 
liability on the self-insurer basis for such vehicles, as the revenue 
vehicles were handled, so the insurance was cancelled. Several 
years ago one large accident insurance company made a three 
months’ investigation of the Transit System property only to report 
that the premium for one year’s insurance would far exceed the 
actual sum utilized by the System for one year’s liability 
expenditures.** 

Today the city government purchases private liability insurance 
to cover all accidents arising out of operation of the Public Audito- 
rium and Municipal Stadium. As proprietary functions from which 
revenue is received, these properties impose tort liability on the 
municipality.*’ In 1947, 111 claims were presented.** The premium 
paid has increased fourfold in 1947 over the 1945 payment, however, 
without a corresponding increase in claims. With premium costs 
increasing so rapidly, the'time has come for the municipal govern- 
ment to reassess the value received from this private insurance. 

One student of municipal government has stated that generally 
private insurance for municipal tort liability is “nothing short of a 
luxury.”*’ In these days of financial strain on the municipal budget 
in Cleveland, the local government can ill afford luxuries. 


Limitation of Recovery to Actual Damages 
Two thoughtful legal articles on the subejct of tort liability for 





85 Warp, The Law and Administration of Municipal Tort Liability, 28 
Va. L. Rev. 360 (1942). 

86 The possibility of buying catastrophe insurance to cover any verdicts 
in excess of a certain sum, $25,000 for example, also has proved uneconom- 
ical upon study. The absence of serious accident potentials such as steep 
hills, dangerous bridges, etc., further minimized the need for catastrophe 
insurance. 

87 See page 436 supra. 

88 Thirty-four additional claims were made. These accidents happened 
when the Auditorium or Stadium was leased to a private organization which 
had assumed tort liability and protected itself by private insurance inde- 
pendently of the city insurance. Would it be wise to require all lessees 
to assume tort liability for their particular events saving the city harmless 
from any claims filed? 

89 Warp, The Law and Administration of Municipal Tort Liability, 28 
Va. L. Rev. 360, 384 (1942). 
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municipalities suggest the limiting of the amount of recovery to the 
actual damages incurred by the injured party.*® Such limitation 
will protect the public purse from skyrocketing damage verdicts, 
will eliminate unpredictable and emotionalized juries, will grant 
damages more in proportion to real losses, and will tend to speed 
settlements. A state statute providing for such limitation would be 
necessary. 

When confronted with this suggestion, both the Law Depart- 
ment and the Transit System were skeptical. The former feared 
an increase in the number of claims filed; the latter desired a free 
hand in negotiating settlements unfettered by any relatively fixed 
amounts based on damages actually suffered." Where liability is in 
issue, it is feared that claimants would be reluctant to negotiate 
settlement because of their belief that actual damages should be 
paid regardless of the question of fault. 

Despite the fears expressed, tort liability administration by the 
municipality is not measured by the same interests as private corpo- 
ration liability. The public money expended and the satisfaction 
of the citizens injured may well compel the limitation of damages 
recovered to actual losses incurred. At least a comprehensive in- 
vestigation of this proposal as it affects the City of Cleveland would 
be a wise step. 


CONCLUSION 


Municipal administration of tort liability in Cleveland — both 
by the Law Department and the Transit System — in 1948 will in- 
volve approximately $1,000,000, 18,000 accidents, and 8,000 claims. 
In short, this administration has become a “big business” in itself. 

Constant study and improvement of the administrative function 
is required in order to satisfy aggrieved parties with fair and speedy 
justice, to protect public funds, and to reduce the number of public 
accidents. To the extent that city officials promote such study and 
improvement of this process, all citizens will benefit. 





9° David, Municipal Liability in Tort in California, 6 So. Cauir. L. Rev. 
372, 467 (1934); Fuller and Casner, Municipal Tort Liability in Operation, 
54 Harv. L. Rev. 437, 461 (1941). 

*1 This attitude may be caused by the fact that the Transit System over 
its years of experience does not consider itself the victim of many excessive 
verdicts. 


























The Ohio Sundry Claims Board 


JOHN P. WALSH* 


In the Constitution of the State of Ohio is the following pro- 

vision: 
Suits may be brought against the state, in such courts 

and in such manner, as may be provided by law.* 
Although this provision has been in the above form since 1912, 
and a counterpart was in the constitution of 1802, the general assem- 
bly has never seen fit to enact legislation carrying the constitutional 
permission into effect. Parenthetically it may be noticed that the 
courts of Ohio have held that the constitutional provision which 
would allow suits and actions against the state is not self-executing 
but requires enabling or permissive legislation.* Instead of permis- 
sive legislation allowing actions against the state, The Eighty-Second 
General Assembly in 1917 created the Sundry Claims Board. This 
act is now Ohio General Code Section 270-6. The original act estab- 
lished essentially the same jurisdiction as is now exercised by the 
Board. The Board, as then established, consisted, as now, of the 
Budget Commissioner, the Auditor of State, the Attorney General, 
the chairman of the Senate Finance Committee and the chairman 
of the Finance Committee of the House of Representatives. It was 
empowered to receive “original papers representing claims against 
the State of Ohio for the payment of which no monies have been 
appropriated.”* The Board was authorized to investigate claims 
and approve or disapprove them, with or without conditions and 
limitations, and make its report to the chairman of the House Fi- 
nance Committee of the next ensuing general assembly, presumably 
for action by the general assembly, although that fact is not stated.® 
However, another statute requires the State Director of Finance to 
include all claims allowed by the Sundry Claims Board in the state 
budget estimates.° 

In 1919 the legislature amended Section 270-6 by giving to the 
Board, through its president, the authority to administer oaths, to 





*Member of the Ohio Bar; First Assistant Attorney General of Ohio. 

1 Onto Const. ArT. I, §16. 

2 Raudabaugh v. State, 96 Ohio St. 513 118 N.E. 102 (1917); Palumbo 
v. Industrial Commission, 140 Ohio St. 54, 42 N.E. 2d 766 (1942). 

8On10 GEN. Cope §270-6 (1946) was enacted in 1917 as House Bill 
No. 32. 

4Onto Gen. Cope §270-6 paragraph 1 (1946). 

5 Id. 

® On10 Gen. Cope §154-36 (1946). 
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compel the attendance of witnesses and the production of evidence 
and the authority to punish failure to comply with that authority.’ 
This amendment gave to the House and Senate members of the 
Board, in addition to their necessary expenses, a per diem allowance 
for performance of the duties incidental to membership on the 
Board. 

Section 270-6 remained in that form until 1945, when the Ninety- 
Sixth General Assembly amended the section to allow the Board 
to make immediate payment of claims of two hundred dollars or 
less without the necessity of waiting for direct legislative action in 
each such claim.’ This amendment undoubtedly resulted from a 
recognition of the injustice involved in making the claimant with a 
small claim wait the usual lengthy period before legislative ap- 
proval. It has been said that the hardship caused by delay attendant 
upon securing legislative approval is just as great to the person 
who has a claim greater in amount than two hundred dollars. 

The present form of the statute after the above changes is as 
follows: 


There is hereby created a board to be known as the 
‘sundry claims board’ to consist of the superintendent of 
budget who shall be president, the auditor of state who 
shall be secretary, the attorney general, the chairman of the 
senate finance committee, and the chairman of the finance 
committee of the house of representatives. In addition to 
any other duties that may by law devolve upon such board, 
it is hereby authorized and empowered to receive original 
papers representing claims against the state of Ohio for the 
payment of which no monies have been appropriated. Such 
claims shall be filed and properly designated either by num- 
ber or short title or both. Ali such claims shall be carefully 
investigated by such board. The president of the sundry 
claims board shall, for the purposes contemplated by this 
section, have power to administer oaths, compel the attend- 
ance of witnesses, and the production of books and papers, 
and to punish for disobedience of subpoena, refusal to be 
sworn, or to answer as a witness, or to produce books and 
papers, as is conferred upon officers authorized to take de- 
positions. After such investigation the board shall either 
approve, approve with conditions and limitations or dis- 
approve of each such claim, and append to the original 
papers heretofore mentioned representing each claim, a 
concise statement of facts brought out in such investigation 
upon which its approval or disapproval is based. Such 
original papers and appended statements shall be filed in 
the office of the president of such board,’ and delivered to 








7The amendment was adopted by the Eighty-Third General Assem- 
bly by the enactment in 1919 of Amended Senate Bill No. 114. 

8 House Bill 51, 96 Ohio General Assembly (1945). 

® These original papers and appended statements are now filed in the 
office of the Department of Finance. Onto Gen. Cope §154-36 (1946). 
[Footnote by the author.] 
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the chairman of the finance committee of the house of rep- 

resentatives of the next general assembly promptly upon 

the appointment of such chairman. A copy of the above- 
mentioned appended statement shall be kept on file in the 
office of the president of such board and, together with the 
original papers representing such claim and any other 
matters pertaining thereto, shall constitute a permanent 
claims’ record. 

When any claim filed with it has been approved by the 
sundry claims board in an amount of $200 or less, the auditor 

of state upon being presented with a voucher for the pay- 

ment thereof, signed by the president and secretary of the 

sundry claims board, shall, if money has been duly appro- 
priated for the payment thereof, issue thereon his warrant 
drawn on the treasurer of state in the amount set out in 
such voucher. 

A per diem of ten dollars for each day actually spent 

by the chairman of the finance committee of the senate and 

house respectively, while in the performance of the duties 

herein enumerated, and upon the summons of the president 

of the board, together with their necessary expenses, shall 

be paid from the funds appropriated for the expense of 

legislative committees upon vouchers approved by the 

president and secretary of the board herein created; pro- 
vided, however, that the provisions of this act (GC. 

§270-6) shall not be construed to conflict with section 15 

of the General Code. 

In the thirty-one years that Section 270-6 has been in existence 
it appears that the statute was only once the subject of judicial 
interpretation. In that case the court said, in the principal point 
involved, that the appropriation bill embodying sundry claims 
must, to be valid, receive the vote of two-thirds of the members 
elected to the legislature under the Ohio Constitution,’® which re- 
quires that no money “shall be paid on any claims which shall not 
have been provided for by pre-existing law, unless such compensa- 
tion, or claim, be allowed by two-thirds of the members elected to 
each house of the General Assembly.”"! It is perhaps strange also 
that Section 270-6 has been the subject of no important administra- 
tive interpretations which define its scope of operation or delineate 
its authority, although the statute has been the subject of several 
Attorney General’s opinions on minor questions not of interest here. 

As the statute indicates, the Board is composed of the Superin- 
tendent of the Budget, the modern term for the earlier Budget Com- 
missioner, the Attorney General, the Auditor of State, the Chairman 
of the House Finance Committee and the Chairman of the Senate 
Finance Committee. The Assistant Auditor of State and the First 
Assistant Attorney General participate in the Board’s work in place 
of their principals, the Auditor of State and the Attorney General. 





10 Onto Const. ArT. II, §29. 
11 State ex rel. Krieg v. Tracy, 47 Ohio App. 65, 190 N.E. 48 (1934). 
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It would seem that no discussion of the terms of the statute is 
required. The absence of litigation involving interpretation of the 
statute over the long period of its existence would indicate that it is 
sufficiently detailed and clear in its meaning. 


With the above introduction and preface it becomes pertinent 
to discuss the method of operation of the Board. The applicant who 
seeks redress through Board action, who has no counsel in perhaps 
fifty per cent of the cases, is furnished with detailed instructions as 
to procedure before the Board. The form of the instructions is as 
follows: 


All Claims and correspondence should be addressed 
to the SUNDRY CLAIMS BOARD, STATE HOUSE, CO- 
LUMBUS, OHIO. 


Owing to the many various types of claims, set forms 
for filing are not advisable and are not required by the 
Board. 

The Board requires that the submitted claims be drawn 
in affidavit form, and signed by the claimant. If the claim- 
ant is a firm or corporation the affidavit should be signed 
by the proper officer of the firm or corporation, and should 
contain the following information: 

1. A complete history of the origin of the claim, giv- 
ing locations, names, addresses and dates involved. 

2. Wherein the claim is one resulting from an accident, 
give exact location, time, identity of persons and equipment 
involved, together with the names and addresses of eye wit- 
nesses; also a description of the property damage, and if 
personal injuries are claimed, statements of attending 
physicians, concerning the same, and state why you con- 
sider the State of Ohio responsible. 

3. Claims for damages to real estate, such as those 
said to have been caused by floods, highway operations and 
grade changes, should contain exact locations, dates of hap- 
penings, and if possible, photographs showing basis for dam- 
ages claimed. 

4. Claims for refunds, unpaid bills, reimbursements 
and payments for services, should carry a statement set- 
ting forth the reasons the accounts were not paid in the 
proper and regular manner. 

5. All claims should specify the amounts claimed for 
damages and an itemized statement supporting such 
amounts. Wherein damages have been corrected, copies of 
paid or unpaid bills should be enclosed, and wherein the 
correction of the damage is estimated, a signed statement 
by the estimator should be furnished. 

6. Claims arising out of contracts with the State 
should contain the contract number, and such other refer- 
ences to plans, specifications and records, as would make 
complete investigation possible. 

7. Statements of witnesses and others in support of 
claims must be sworn and signed, and bear the notary seal. 
Claimants who desire to be present at the hearing of 
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their claim, should so advise this office, in order that we 

may notify them of the scheduled time.’* 

When the applicant’s claim is received by the Board president 
it is immediately sent to the department or division of state govern- 
ment which is involved. That department is requested to investi- 
gate the claim and give the Board all the facts which are known. 
The comments of the department or opinions of the department are 
neither requested nor desired by the Board. If the nature of the 
claim demands, or the facts warrant such action, the claim, upon its 
return from the department, is handed to the Board’s own investi- 
gator, who is a lawyer experienced in insurance type investigations, 
for further investigation objective in nature, and to obtain any in- 
formation desired but not obtained from the claimant’s statement 
or the department’s report. After completion of the above procedure 
the claim is scheduled for hearing. Often applicants are content to 
submit their claims upon the written statements and do not appear 
in person before the Board. If the claimant appears before the 
Board he is privileged to produce his testimony directly by his 
statement and those of his witnesses. More often, however, the 
claimant rests his claim upon his sworn statement and those of his 
witnesses, if any, which have previously been furnished the Board, 
plus his own oral elaboration of his claim and that of his counsel if 
he is represented. The hearing before the Board is informal. It 
usually evolves into a discussion of the claim by the Board mem- 
bers, the claimant and his counsel, and the representative of the 
state department if one is present. After completion of the hearing 
further investigation is sometimes made by the Board’s investigator, 
and often further statements are filed by the claimant, such as re- 
ports of doctors and statements appearing desirable either to the 
Board or to the claimant as a result of the hearing. The Board at- 
tempts to dispose of all claims filed prior to the convening of the 
regular session of the general assembly and hears claims until close 
to the time of the adjournment of the regular session. At that time 
the claims allowed, classified as to type, are assembled in bill form, 
each case carrying a short statement of the claim. The bill is handed, 
as required by statute,’* to the Chairman of the House Finance 
Committee. It is introduced in the closing days of the regular 
session of the general assembly and, when passed by the required 
two-thirds of members elected,'* becomes a law. After the lapse 
of the ninety-day referendum period required by the constitution,"® 
the claims are paid. 





12Instructions are furnished upon application to Department of Fi- 
nance. [Footnote by the author.] 

13 On10 Gen. Cope §270-6 (1946). 

14See note 11 supra. 
15 OnIOo Const. Art. II, §1(c). 
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A word should be said about the rule the Board applied to deter- 
mine liability. It is now, and it is believed always has been, the 
position of the Board members that it is their duty to grant relief in 
those cases where, if the state were suable, a good cause of action, or 
in other words a recoverable case, could be presented in court. 
Stated differently, if the case at hand is one that would allow recov- 
ery as between private litigants, the Board accepts jurisdiction and 
recommends payment. The Board does not accept jurisdiction of, or 
recommend payment of, what some claimants and some lawyers 
persist in presenting as moral claims. The Board members act only 
when a case is presented that is soundly bottomed upon facts and 
law which would allow recovery in an action or suit in a court of 
law or equity. The claim which is based only on a sympathetic 
appeal or which is presented only because there is no hope of re- 
covery elsewhere stands no chance of approval by the Board. 

Although there is no statute of limitations to define the period 
during which a claim must be filed, the Board takes some notice of 
the time of filing of the claim in relation to the time when it might 
have been filed. If the claim is very old and no reason appears why 
it could not have been filed seasonably, the Board usually requires 
some explanation of the delay. If the Board has any rule or policy 
as to the time of filing claims, it is that the Board is guided by the 
comparable statute of limitations that would apply to a given claim 
if it were the subject of litigation between individuals. 


There is no provision in the law for a judicial review of the 
action of the Sundry Claims Board. Why there is none, or whether 
there should be one, pose questions which invite only speculation. 
It is certain, though, that if there were an appeal from the Board 
to the common pleas court and to the court of appeals and supreme 
court, the ultimate decision of the courts would amount to no more 
than a recommendation that the general assembly pay, or refuse to 
pay, the claim involved. It is perhaps for this reason that there is 
no appeal from the Sundry Claims Board, and perhaps also for this 
reason there should be no appeal from that agency. 

It appears that the Ohio method of handling claims against the 
state is not unique. The greater part of the states appear to require 
claims against the state to be passed upon by an administrative 
officer or board with legislative action needed to complete payment 
of the claim. In some states, however, an administrative officer is 
given the authority to hear and pay certain specified and restricted 
claims against the state. In only four states has a court of claims, 
with full authority to hear and pay claims against the state, been 
established. 

It is difficult to illustrate the work of the Sundry Claims Board 
by showing what is done in a typical year because there is no typical 
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year. The claims vary tremendously by years both in number, type, 
and amount. In addition the work of the Board falls naturally into 
the two-year period or biennium, that is, the term of the general 
assembly, and for some reason the greater part of the claims are 
not filed or do not come up for action until the second year of the 
biennium. As to the division between claims of two hundred dollars 
or less, and those greater, 1947 will serve to illustrate. In that year 
a total of 262 claims were filed; 96 were for more than two hundred 
dollars and 166 were for two hundred dollars or less.’® Of the 96 
claims for more than two hundred dollars, 84 claims amounting to 
$257,193.42 were allowed. Of that number 27 were claims involving 
in some manner damage to property and totaling $18,578.62. Eight 
personal injury claims amounting to $20,080.00 were approved. 
Fourteen contractual claims aggregating $170,239.01 were paid. 
Parenthetically, it may be noticed that the greater part of such con- 
tract claims arose in some manner out of highway construction con- 
tracts. Six unpaid bills of the state totaling $7,173.04 were paid. 
Eight of the claims were for payment for services and amounted to 
$7,755.68. Twenty-one claims representing reimbursements and re- 
funds totaling $33,367.07 were paid.'’ 

Criticism would not come with good grace from a person par- 
ticipating in Board action. However, these facts, not meant as criti- 
cism, may be noticed. 

The Board members a]l have other and principal occupations."* 
Their Board duties must be performed in time not claimed by their 
principal occupation. The persons making up the Board of Sundry 
Claims also are members of the State Emergency Board and the 
State Controlling Board. Duties attaching to those positions require 
considerable time. Therefore, the Board is necessarily somewhat 
hampered in its effort to hear all cases within the time available to 
it. Again, persons filing a claim in excess of two hundred dollars in 
January of a year of a regular session of the general assembly, of 
necessity must wait a minimum of two years until their claims are 
paid. 

It is interesting to observe that more than one attempt has been 
made to do away with the present system of making claims against 
the state and substituting either authorization for suit against the 
state or a special judicial tribunal to hear such claims. As early as 
1933, after long investigation by the State Bar Association, a bill was 





16Jn other words, 63.36% of the claims filed in 1947 were for two 
hundred dollars or less. For other statistics see House Bill No. 497, The 
Sundry Claims Act of the 97th General Assembly (1947). 

17 The above figures all relate to claims in excess of two hundred 
dollars. 

18The personnel of the Board at present includes two lawyers, a 
salesman, a businessman, and a manufacturer. 
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introduced in the general assembly which would have allowed 
limited redress against the state in the courts. It was House Bill No. 
434 of the Nintieth General Assembly which would have permitted 
suits against the state for negligence of employees and agents of the 
State Highway Department. The bill passed the House and was re- 
ported favorably by the Senate Committee handling it but was lost 
in the rush of the last day of the legislative session. 

Again, in the activity which preceded the adoption of the pre- 
sent State Administrative Procedure Act,’® it was at one time seri- 
ously proposed that a tribunal having state-wide jurisdiction be 
established to hear appeals from all state administrative bodies and 
to consider claims against the state. At present the Ohio State Bar 
Association has a committee considering the advisability of pro- 
posing an Ohio Tort Claims Act. A report of this committee was 
published in 1948. *° After reviewing the present situation and 
mentioning the present status of the Sundry Claims Board the re- 
port stated as follows: 

Your committee believes that the time has come to 
remedy this situation. 

It is not possible to say what proposals the bar committee will 
advance because the committee’s work has not yet come to the point 
where it may make recommendations. It appears that the commit- 
tee has considered: suits to be allowed in court in certain limited 
and specified cases, a judicial review of the determination of the 
Board, and a statute of limitations for claims or at least the giving 
of notice of intention to file a claim within a specified time. 

If a summarized recommendation may be made to lawyers who 
are to appear before the Sundry Claims Board, it would be this: file 
claims promptly in order to assure an early hearing; state all the 
facts, whether in the applicant’s statement or witnesses’ statements, 
concisely and fully; and most important, include a statement show- 
ing the basis of the claimed liability of the state. 





19 Onto Gen. Cope §154-61 et seq. (1946). 
20QOnHIO Bar, May 3, 1948, p. 76. 























Administrative Settlement of 
Claims Under 
The Federal Tort Claims Act 


By Harvey WALKER, SR.* 


It is significant that the full title of the Legislative Reorganiza- 
tion Act is “An act to provide for increased efficiency in the legis- 
lative branch of the government.” Congress long had suffered from 
overwork, resulting from the retention of functions which it could 
have delegated to others. By this act important steps were taken 
toward Congressional emancipation. While much remains to be 
done, such as the granting of home rule to the District of Columbia, 
much was accomplished. Private bills for the relief of persons in- 
jured by the negligence of government employees were numerous. 
Fortunately, the processing of contract claims had been delegated to 
the Court of Claims in 1855. But tort claims had to be considered 
by committees in each house of Congress, approved by each house 
and by the President before the claim could be paid. Occasionally 
Congress would authorize a suit to be brought against the Govern- 
ment in the federal district court, but until the adoption of the 
Tort Claims Act there was no general waiver of governmental im- 
munity from suit on tort claims. Even this makes certain excep- 
tions, which are referred to later in this article. 

The hearings before the Joint Committee on the Organization 
of Congress, which prepared the Reorganization Act, contain many 
references by informed persons to the need for relieving Congress 
of the duty of considering and passing upon tort claims. As a re- 
sult the committee recommended “that Congress delegate authority 
to the federal courts and to the Court of Claims to hear and settle 
claims against the Federal Government.” To support this recom- 
mendation the Committee offered the following comments: 

Congress is poorly equipped to serve as a judicial tri- 
bunal for the settlement of private claims against the Gov- 
ernment of the United States. This method of handling 
individual claims does not work well either for the Govern- 
ment or for the individual claimant, while the cost of legis- 
lating the settlement in many cases far exceeds the total 
amounts involved. Long delays in the consideration of 
claims against the Government, time consumed by the 


Claims Committees of the House and Senate, and crowded 
private calendars combine to make this an inefficient method 





* Member of the Ohio Bar; Professor of Political Science, the Ohio 
State University. 


445 








446 OHIO STATE LAW JOURNAL [Vol. 9 


of procedure. The United States courts are well able and 
equipped to hear these claims and to decide them with 
justice and equity both to the Government and to the 
claimants. We therefore recommend that all claims for 
damages against the Government be transferred by law to 
the United States Court of Claims and to the United States 
District Courts for proper adjudication." 


EARLIER LEGISLATION ON ADMINISTRATIVE SETTLEMENT OF TorT CLAIMS 


When the Committee began to draft Title IV of the Legislative 
Reorganization Act of 1946 it found that there were a number of 
laws already on the statute books dealing with the subject of claims 
against the Government. The oldest of these had been in effect for 
nearly a century. Congress, on February 24, 1855, had created a 
Court of Claims to adjudicate all claims against the Government 
arising out of contract. The jurisdiction of the Court of Claims 
under current legislation is as follows: 

The Court of Claims shall have jurisdiction to hear 
and determine the following matters: 

(1) First. All claims (except for pensions) founded 
upon the Constitution of the United States or any law of 
Congress, upon any regulation of an executive department, 
upon any contract express or implied with the Government 
of the United States, or for damages, liquidated or unliqui- 
dated, in cases not sounding in tort, in respect of which 
claims the party would be entitled to redress against the 
United States either in a court of law, equity or admiralty 
if the United States were suable... .* 

While the Court of Claims thus is given jurisdiction over contract 
claims, those sounding in tort are specifically excluded. 

The first rift in the solid front of the Government’s refusal to 
recognize tort claims except by congressional act of grace was in 
connection with marine collisions. In 1910, three different acts 
were passed to authorize the settlement of such claims. The first 
of these authorized the Commissioner of Lighthouses, subject to 
the approval of the Secretary of Commerce, “to consider, ascertain, 
adjust, and determine all claims for damages where the amount of 
the claim does not exceed the sum of $500, occasioned by collisions 
for which collisions vessels of the Lighthouse Service shall be found 
to be responsible. .. .”* Another act in almost identical terms au- 
thorized the Secretary of the Navy to adjust claims up to $500 occa- 





1 Report of the Joint Committee on the Organization of Congress, 
H.R. Rep. No. 1675, 79th Cong., 2d Sess. 25 (1946). 

2 24 Srar. 505 (1887); 36 Stat. 1136 (1911), 28 U.S.C. §250 (1946). 

*36 Srar. 537 (1910). The Lighthouse Service was transferred to the 
Coast Guard by Reorganization Plan II, §2(a) and the duties of the Com- 
mission of Lighthouses have been assumed by the Commandant of the 


Coast Guard. 
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sioned by collisions or damages incident to the operation of vessels, 
for which collisions or other damage, vessels of the Navy or vessels 
in the Naval Service were found to be responsible. The max- 
imum limit on the claims adjusted by the Secretary of the Navy 
was raised to $1,000 in 1918 and to $3,000 in 1922.* 

The third act of the 1910 session granted a similar power to the 
Chief of Engineers of the United States Army in the following 
terms: 

Whenever any vessel belonging to or employed by the 

United States, engaged upon river and harbor works, col- 

lides with and damages another vessel, pier or other legal 

structure, belonging to any person or corporation, and 
whenever in the prosecution of river and harbor work an 
accident occurs, damaging or destroying property belong- 

ing to any person or corporation ... the Chief of Engineers 

shall cause an immediate examination to be made and if in 

his judgment, the facts and circumstances are such as to 

make the whole or any part of such damage or destruction 

a proper charge against the United States, the Chief of En- 

gineers, subject to the approval of the Secretary of War 

shall have authority to adjust and settle all claims for dam- 
ages or destruction caused by the above designated col- 
lisions, accidents and so forth, in cases where the damage 

or expense does not exceed $500 and pay the same from the 

appropriation directly involved and report such as exceed 

$500 to Congress for its consideration.» (Emphasis sup- 

plied). . 

This was the first act which conferred upon any administrative 
official of the Government statutory authority to settle and pay tort 
claims against the United States. In the small area which it cov- 
ered, both as to amount and as to the administrative activity in- 
volved, Congress was relieved of the necessity of passing upon 
claims, and delegation to a responsible administrative agency estab- 
lished a precedent for further similar legislation. 

Ten years after the enactment of these three admiralty tort 
acts, the Superintendent of the Coast and Geodetic Survey, was 
given power similar to that given to the Commissioner of Light- 
houses as to claims arising out of “acts for which the Coast and 
Geodetic Survey shall be found to be responsible.”* While this act 
is not specifically limited to tort claims arising out of collisions, 
from its conformity to the language of the earlier act, it may be 
presumed to have been intended to apply primarily to admiralty 
torts. 





436 Stat. 607 (1910); 42 Stat. 1066 (1922), repealed by 60 Srar. 846 
(1946). 

536 Star. 676 (1910); 41 STar. 1015 (1920), repealed by 57 Srar. 374 
(1943), 29 U.S.C. §§31, 32 (1946). 

641 Stat. 1054 (1920), 33 U.S.C. §853 (1946); 41 Srar. 929 (1920), 33 
U.S.C. §852 (1946). 
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In 1921 Congress conferred power upon the Postmaster General 
to settle and adjust claims for damages to persons or property, aris- 
ing out of the activities of the Post Office Department, provided the 
sum involved did not exceed $500. Torts included were those 
based on negligence of any officer or employee of the Post Office 
Department acting within the scope of his employment.’ 

In 1922 Congress adopted the Underhill Small Claims Act. This 
act provided: 

The head of each department and establishment, acting 
on behalf of the Government of the United States may con- 
sider, ascertain, adjust, and determine any claim accruing 
after April 6, 1917, on account of damages to or loss of pri- 
vately owned property where the amount of the claim does 
not exceed $1,000 caused by the negligence of any officer or 
employee of the Government, acting within the scope of 
his employment. Such amount as may be found to be due 
to any claimant shali be certified to Congress as a legal 
claim for payment out of appropriations that may be made 
by Congress therefor together with a brief statement of the 
character of each claim, the amount claimed and the 
amount allowed. 

A one-year statute of limitations was imposed.* Again, it will be 
noted Congress reserved to itself the right to make the final deci- 
sion; the work done by the departments was purely advisory. This 
was the first service-wide act dealing with tort claims. 

Several attempts were made by Congress to subject the United 
States Government to tort claims on a basis broader than that 
provided by these laws. Notable among these efforts was H.R. 9275, 
Seventieth Congress, Second Session, which was pocket-vetoed by 
President Coolidge.’ 

In 1936 the Attorney General was authorized to adjust claims 
up to $500 arising out of the activities of the Federal Bureau of In- 
vestigation and to make recommendations to Congress concerning 
their payment.’® The last important act involving tort claims before 
1946 was that passed in 1943 covering the activities of the War 
Department. This act provides that the Secretary of War may 
settle claims up to $500 in peace time and up to $1,000 in time of 
war, arising after May 27, 1941, out of: 

The loss or jdestruction of property, real or personal, 
injury or death,’ caused by military personnel or civilian 
employees of the War Department or the Army, acting 
within the scope of their employment or otherwise inci- 
dent to non-combat activities of the War Department or of 





742 Strat. 63 (1921); 48 Star. 1207 (1934), 31 U.S.C. §224 ¢ (1946). 

8 42 Star. 1066 (1922), repealed by 60 Start. 846 (1946). 

®Field, Administration by Statute—The Question of Special Laws, 
6 Pus. Apmin. Rev. 325 (1946); cf. 9 Law & Contemp. Pros., passim (1942). 
1049 STAT. 1184 (1936), 31 U.S.C. §224 b (1946). 
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the Army, including claims for damage to or loss or destruc- 

tion by criminal acts of registered or insured mail while in 

the possession of the military authorities and claims for 

damage to or loss or destruction of personal property bailed 

to the Government. 
A separate section (223d) covers losses due to aircraft operations. 
The act bars recovery in cases of contributory negligence. Claims 
must be filed within one year or, if in wartime, within one year 
after peace is declared. The amount allowable for personal injury 
or death is limited to reasonable medical, hospital, and burial ex- 
penses. The act is not applicable to claims arising in foreign coun- 
tries. Settlements made by the Secretary of War or his designee 
are final and conclusive. Claims over the amounts specified above 
are submitted to Congress for its consideration." 

To summarize, the situation in 1946 when the Legislative Reor- 
ganization Act was under consideration by Congress was as follows: 


(1) Congress had divested itself entirely of the consideration 
of contract claims, through the establishment of the Court of 
Claims and through the conferring of jurisdiction to hear such 
claims upon the United States district courts. 

(2) Congress had partially divested itself of the duty of con- 
sidering tort claims against the Government by: (a) conferring 
power to consider and recommend to Congress payment of tort 
claims up to $500 arising out of marine collisions upon the Commis- 
sioner of Lighthouses; (b) conferring power to consider and rec- 
ommend to Congress payment of tort claims up to $3,000 arising out 
of collision or damages caused by naval vessels upon the Secretary 
of the Navy; (c) conferring power to consider and recommend to 
Congress payment of tort claims up to $500 arising out of acts for 
which the Coast and Geodetic Survey was responsible upon that 
agency; (d) conferring power to adjust and settle tort claims up to 
$500 arising out of Post Office operations upon the Postmaster Gen- 
eral; (e) conferring power to consider and recommend to Congress 
payment of tort claims up to $500 arising out of the activities of 
the FBI upon the Attorney General; (f) conferring power to settle 
tort claims up to $500 in peace time and $1,000 in war time arising 
out of the loss or destruction of property, personal injury or death 
due to non-combatant activities of the War Department or Army 
upon the Secretary of War; and by (g) imposing upon all depart- 
ments and establishments the duty of investigation and report to 
Congress upon all tort claims arising out of damage to or loss of 
privately owned property up to $1,000. 

In spite of this legislation Congress still had a monumental 





1155 Stat. 880 (1942), 31 U.S.C. §§224 d-i (1946); 57 Srar. 372 (1943), 
31 U.S.C. §§223 b, c, d (1946). 
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task, one which interfered materially with its ability to discharge 
its primary legislative duties. It was to divest itself of a large 
part of that task that the Federal Tort Claims Act (Title IV of 
the Legislative Reorganization Act) was passed. 


THE FEDERAL Tort CLAIMS ACT. 


The Federal Tort Claims Act rests upon three basic principles: 
(1) that every claimant against the government is entitled to a 
hearing of his claim; (2) that small claims should be settled and 
paid by administrative processes so far as possible; and (3) that 
larger claims should be settled by the regular judicial processes of 
the courts. The Act is divided into four parts: (1) Short title and 
definitions; (2) Administrative adjustment of tort claims against 
the United States; (3) Suit on tort claims against the United States; 
and (4) Provisions common to parts 2 and 3.*? 


The short title of the act is established by Section 401 as the 
“Federal Tort Claims Act.” Definitions contained in Section 402 
include: (1) “Federal agency” which embraces all departments and 
independent establishments of the United States [except the Ten- 
nessee Valley Authority, excepted by Section 421 (1)] but excludes 
contractors with the United States; (2) “Employee of the Govern- 
ment” includes officers or employees of any federal agency, mem- 
bers of the military or naval forces and persons acting on behalf 
of a Federal agency in an official capacity, temporarily or perma- 
nently in the Government service, whether with or without com- 
pensation; (3) “Acting within the scope of his office or employment” 
in the case of a member of the military or naval forces means acting 
in line of duty. 


Part 2 of the Act deals with the administrative adjustment of 
tort claims against the United States. Section 403 (a) confers author- 
ity upon the head of each federal agency or his designee to adjust and 
settle any claim against the United States for money only accruing 
after January 1, 1945, on account of damage to or loss of property 
or on account of personal injury or death where the total amount 
of the claim does not exceed $1,000, caused by the negligent or 
wrongful act or omission of any employee of the Government while 
acting within the scope of his office or employment, under circum- 





12 The provisions of the Federal Tort Claims Act are reinforced by the 
provisions of Section 131 of the Legislative Reorganization Act which 
states: “No private bill or resolution (including so-called omnibus claims 
or pension bills) and no amendment to any bill or resolution authorizing 
or directing: (1) payment of money for property damages, for personal in- 
juries or death for which suit may be instituted under the Federal Tort 
Claims Act ... shall be received or considered in either the Senate or 
House of Representatives.” 
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stances where the United States, if a private person, would be lia- 
ble to the claimant in accordance with the law of the place where 
the act or omission occurred. 


These provisions are designed to make it possible for small 
claims to be processed and paid by all federal agencies without con- 
gressional interposition. Settlement is expedited and more substan- 
tial justice can be given to the claimants. Federal agencies already 
were charged with the duty of investigating property damage 
claims by the Underhill Act of 1922. But the Tort Claims Act is 
broader than the earlier law in that it includes personal injury and 
death claims as well as property damage and in that it contemplates 
settlement and payment rather than investigation and report. In 
the case of the War Department, even the broader jurisdiction will 
cause no concern since the agency has been handling and paying 
personal injury and death claims up to $1,000, as well as property 
damage claims, since 1943. No doubt this precedent was relied 
upon in phrasing the act. There are many similarities in the lan- 
guage. The only new concept appears in the final sentence where 
the tort liability of the Federal Government is made to depend upon 
the local law “where the act or omission occurred.” This is con- 
sistent with the idea that there is no federal common law and hence 
that as to common law matters, such as tort liability for negligence, 
the federal courts will apply the local law under the principle of 
Erie Railroad v. Tompkins.'* But this will result inevitably in 
granting relief in one state and denying it in another, on similar 
sets of facts. It is submitted that such lack of uniformity in relief 
may lead to widespread dissatisfaction and eventually may require 
the adoption of a uniform body of law on the subject of federal 
torts. This can be done by congressional act or by a recognition by 
the courts that in cases arising under this Act of Congress they may 
and should establish a uniform common law as they have done in 
connection with federal checks."* 


The remainder of Section 403 of the Act makes awards under 
the Act conclusive on all officers of the Government, unless ob- 
tained by fraud; grants authority to pay awards from appropria- 
tions; and makes the acceptance of an award conclusive on the 
claimant as against the Government or the employee whose act or 
omission gave rise to the claim. This latter provision would seem 
to be an express denial of the further utility of the “rule of law” in 
connection with the negligent torts of federal employees and an 








13 304 U.S. 64 (1937). 
14 Clearfield Trust Co. v. United States, 318 U.S. 363 (1943); cf. 
Gorrell and Weed, Erie Railroad—Ten Years After, 9 Onto St. L. J. 276 
(1948). 
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acceptance of the French idea of governmental assumption of lia- 
bility for the negligent tortious acts of federal employees. 

There seems to be little doubt that most claimants will prefer 
to present their claims to government departments rather than bring 
suit against the employee. Such suits are not barred by the Federal 
Tort Claims Act, but they probably will be extremely uncommon. 

By Section 404 of the Act the head of each federal agency is 
required to make an annual report to Congress of all claims paid. 
This report must include the name of each claimant, the amount 
claimed, the amount awarded, and a brief description of the claim. 
It may be assumed that such reports will be published, probably in 
the Congressional Record and the Congress will reach some judg- 
ment upon the adequacy of the law and its adminisiration from the 
facts thus disclosed. 

By Part 4 of the Title, Congress has established a one-year 
period as the maximum for filing a claim for administrative action 
or for adjudication. When a claim is first filed with a department 
and later is withdrawn for submission to a district court a period of 
six months from the date of withdrawal is allowed for the filing of 
the action.’® 

Section 421 of the Act enumerates twelve exceptions to its ap- 
plication: (1) cases based on acts of employees exercising due care 
or acting under laws conferring discretion; (2) claims arising 
out of postal activities; (3) claims arising under customs and tax 
laws; (4) admiralty claims (already covered by law);'* (5) claims 
arising out of Trading with the Enemy Act; (6) claims for damages 
due to quarantine; (7) claims arising out of the operation of the 
Panama Canal; (8) claims arising out of assault, battery, false im- 
prisonment, false arrest, malicious prosecution, deceit, or interfer- 
ence with contract rights; (9) claims due to fiscal operations of the 
Treasury or to regulation of the monetary system; (10) claims aris- 
ing out of acts of armed forces in combat during wartime; (11) 
claims arising in a foreign country; and (12) claims arising out of 
activities of the Tennessee Valley Authority. 

The exception of claims based on activities of employees who 
are exercising due care and those who are acting under laws con- 
ferring discretion serves to emphasize the character of the act as 
one removing government immunity only as to cases of negligent 
tort. The exception relating to claims arising out of the assessment 
or collection of taxes and customs duties would seem to rest upon 
a desire to exempt purely governmental functions. Besides, the 
district courts already have been given jurisdiction over claims for 





15 See §420, Federal Tort Claims Act. 
16 4] Srat. 525 (1920), 46 U.S.C. §$741, 742 (1946); 43 Srar. 1112 (1925), 
46 U.S.C. §$781-790 (1946). 
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the refund of internal revenue taxes illegally or erroneously ex- 
acted.’ The exemption of admiralty claims would appear to rest 
on the basis that such matters already are adequately dealt with in 
the permanent law."* 

Further instances of exemptions based on the exercise of gov- 
ernmental functions include those arising out of acts or omissions 
of employees in administering the provisions of the Trading with 
the Enemy Act, as well as those due to the imposition or establish- 
ment of quarantine, and those caused by the fiscal operations of the 
Treasury or by the regulation of the monetary system. The exclu- 
sion of claims arising from injury to vessels, cargo, crew, or passen- 
gers of vessels while passing through the locks of the Panama Canal 
or while in Canal Zone waters is not so easily classified. It may, 
in part, be referable to the desire of Congress to recognize under the 
Act only those torts committed in national territory, reserving for 
special legislation those arising abroad. The Canal Zone is only a 
leased area — it is not under American sovereignty, but that of the 
Republic of Panama. Then, too, Congress may have special reasons 
for desiring to have the Canal continue under the traditional pro- 
tection of sovereign immunity from tort claims. Whatever the rea- 
son, such claims are not included under the Act and hence may be 
considered only by Congress itself, as they were before the adoption 
of the new law. The same appears to be true as to claims arising 
from operations of the Tennessee Valley Authority. Why this one 
government corporation was singled out from among the dozens 
now carrying on quasi-governmental functions is difficult to see. It 
has been suggested that government corporations, possessing as they 
do the power to sue and to be sued, could not hide behind the im- 
munity of the Government in any event.’® If this is true, the ex- 
emption of the TVA from the Federal Tort Claims Act works no 
change in the pre-existing situation. But it does raise the question 
of why all government corporations were not excluded. 

During World War II both the War and Navy Departments were 
given authority by Act of Congress to settle claims arising out of 
their operations overseas for property damage or loss or for personal 
injury or death, up to a maximum of $5,000.*° Combatant activities 
were excluded from this legislation as well as from the Federal Tort 
Claims Act. But the overseas settlements were delegated to com- 
manders of overseas theaters who were authorized to take interna- 





17 Star, 1093 (1911), as amended, 28 U.S.C. §41 (20) (1940). 

1841 Strat, 525-528 (1920), as amended, 46 U.S.C. §§741-752 (1946); 
43 Srat. 1112-1113 (1925), 46 U.S.C. §8781-790 (1946). 

19 Kiefer & Kiefer v. R.F.C., 306 U.S. 381 (1939); cf §423 of Tort 
Claims Act. 

2055 Srar. 880 (1942), 31 U.S.C. §224 d (1946), as amended, 57 Star. 
66 (1943). 
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tional relations into account when such claims were under consid- 
eration. The Federal Tort Claims Act excludes all damage resulting 
from combatant activities of the armed services both within and 
without the country. In fact, all claims arising in foreign countries 
are left to the former methods of congressional procedure. 

Section 422 of the Act deals with attorneys’ fees. The court in 
rendering a judgment for a plaintiff under the Act, or the head 
of a federal agency making an award, or the Attorney General mak- 
ing disposition of a case may, as a part of the judgment, award or 
settlement, allow reasonable attorneys’ fees. If the recovery is $500 
or more, the fee may not exceed ten per cent of the amount re- 
covered in an administrative award or twenty per cent of a court 
recovery. This is paid out of, but not in addition to, the amount of 
the judgment, award, or settlement. Any attorney who charges 
more is guilty of a misdemeanor, subject to a fine of not more than 
$2,000 or imprisonment for not more than a year, or both. Appar- 
ently this section was designed to prevent litigation or filing 
of claims for administrative award on a contingent fee basis. It 
likewise will discourage attorneys from representing small claim- 
ants and will tend to make the administrative handling of claims 
more nearly like the procedure of local small-claims courts. Of 
course, it will be necessary for the claimant to retain counsel if he 
elects to litigate his claim, but the allowance is more adequate in 
such cases. 

Some indication of the attitude of Congress toward the filing 
of tort claims against government corporations may be gained 
from Section 423 of the Act. This section provides that “from and 
after the date of enactment of this Act, the authority of any federal 
agency to sue and be sued in its own name [a characteristic of cor- 
porations] shall not be construed to authorize suits against such 
federal agency on claims which are cognizable under part 3 of this 
title (suits in United States district courts) and the remedies pre- 
scribed by this title in such cases shall be exclusive.” Thus, except 
for the TVA, apparently, tort actions in the federal district courts 
against any government corporations are now barred, except under 
the provisions of the Federal Tort Claims Act. 

The final section of the Act provides specifically for the repeal, 
insofar as in conflict with the new law, of the Underhill Act,”* the 
law conferring authority upon the Director of the Coast and Geo- 
detic Survey to settle claims,*? the act giving the Attorney General 
authority to settle claims arising out of the activities of the FBI,** 
the act conferring power on the Secretary of War or his designees 








2142 Strat. 1066 (1922), repealed by 60 Star. 846 (1946). 
2241 Strat. 1054 (1920). 
2349 Stat. 1184 (1936), 31 U.S.C. §224 b (1946). 
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to settle claims arising out of non-combatant activities of the War 
Department and Army within the United States, the similar act 
pertaining to the Navy,” and the act giving authority to the Post- 
master General to settle tort claims arising out of the operations 
of the Post Office.** 


In addition to these specific repeals, the Act repeals generally 
“all provisions of law authorizing any federal agency to consider, 
adjust, or determine claims on account of damage to or loss of prop- 
erty, or on account of personal injury or death, caused by the negli- 
gence or wrongful act or omission of any employee of the Govern- 
ment, while acting within the scope of his office or employment” 
with respect to claims cognizable under Part 2 of the Act (those 
under $1,000 which are submitted for administrative allowance), 
and accruing on and after January i, 1945. But in Section 424 (b), 
there is an express saving clause: “Nothing contained herein shall 
be deemed to repeal any provision of law authorizing any federal 
agency to consider, ascertain, adjust, settle, determine, or pay any 
claim on account of damage to or loss of property or on account of 
personal injury or death in cases in which such damage, loss, injury, 
or death was not caused by any negligent or wrongful act or 
omission of any employee of the Government while acting within 
the scope of his office or employment, or any other claim not cog- 
nizable under part 2 of this Title.” 


The blanket repeal disposes of such acts not specifically re- 
pealed as the one authorizing the Commissioner of Lighthouses to 
adjust claims up to $500°" and that authorizing similar action by the 
Secretary of the Navy,’* unless these are saved as admiralty claims 
under Section 421(d) and this would appear unlikely since this 
provision specifically enumerates the code sections which are pre- 
served.*® The other side, represented by the final saving clause, is 
more mystifying since no statutes were encountered in this study 
which permit settlement of claims not based on negligence arising 
within the United States.*® The hearings on the Act shed no light 
upon this problem. 





°457 Star. 705 (1943) (This is a private law section). 

25 40 Stat. 705 (1918), 34 U.S.C. §600 (1946). 

2648 Star. 1207 (1934), 31 U.S.C. §224 c (1946). 

27 36 Stat. 537 (1910). The Lighthouse Service was transferred to the 
Coast Guard by Reorganization Plan II, Section 2(a) and the duties of the 
Commission of Lighthouses have been assumed by the Commandant of the 
Coast Guard. 

2836 Strat. 607 (1910), 34 U.S.C. §599 (1946), as amended, 42 Srar. 
1066 (1922). 

2941 Strat. 525-528 (1920), as amended, 46 U.S.C. §§741-752 (1946); 43 
Stat. 1112-1113, 46 U.S.C. §§781-790 (1946). 

30 Cf. notes 76 and 77 infra. 
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The Federal Tort Claims Act became effective on August 2, 1946, 
with the approval by President Truman of the Legislative Reor- 
ganization Act of 1946. The situation on that date may be sum- 
marized as follows: 


(1) Contract claims were entirely out of the hands of Congress. 
They were either (a) settled by the departments or (b) by the 
General Accounting Office or (c) by the Court of Claims or (d) by 
the United States district courts. 

(2) Tort claims arising out of negligence in the United States 
were out of congressional hands, those up to $1,000 being settled by 
departments and other federal agencies, with certain minor excep- 
tions; admiralty claims were also cognizable by administrative 
agencies; the United States district courts had jurisdiction over all 
tort claims arising out of negligence, concurrently with the depart- 
ments, up to $1,000, and exclusively in excess of that amount, with 
appeals to the Court of Claims, by stipulation, or to the United 
States circuit court of appeals. 

(3) Congress reserved to itself still the handling by special act 
of all tort claims arising outside the United States and practically 
all tort claims not arising out of negligence. 


ADMINISTRATIVE EXPERIENCF UNDER THE FEDERAL Tort CLarms Act 


Of the forty-odd administrative agencies of the Federal Govern- 
ment, several report that they have not had, nor do they anticipate 
having, any claims under the Federal Tort Claims Act. Typical of 
these are the Board of Governors of the Federal Reserve System, 
the Smithsonian Institution, the United States Tariff Commission, 
the National Capital Parks and Planning Commission, and the Fed- 
eral Trade Commission. The Administrative Office of the United 
States Courts and the District of Columbia are considered by their 
law officers to be outside the scope of the Act. 

The remaining agencies vary greatly in the number of claims 
filed during the two fiscal years of operation and in the amounts 
awarded and paid. The Railroad Retirement Board and the Inter- 
state Commerce Commission had but a single claim each. The De- 
partment of Commerce had fifteen claims in the fiscal year 1947 
aggregating $5,295.24; administrative awards totaled $4,756.85." The 
Post Office Department allowed 3,773 claims during the fiscal year 
1948 for a total of $270,000.*? 

During the first two fiscal years under the Act, each department 
and agency provided its own procedure for receiving and processing 
tort claims. Most of them which had made investigations prepara- 





31 Letter signed by I.N.P. Stokes, Solicitor, dated July 9, 1948. 
82 Letter signed by Frank J. Delany, Solicitor, dated July 8, 1948. 
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tory to congressional action under the Underhill Act already had 
rules which could be adapted readily to procedure under the new 
law. In fact this was the way the Department of Agriculture dealt 
with the matter.** As the Assistant Solicitor pointed out in his 
letter of April 30, 1947, “We have found the procedure and facilities 
established for the handling of claims under the Act of December 
28, 1922, have proven adequate for the handling of claims under the 
Act of August 2, 1946.” It is probable that this experience was 
shared by practically all government agencies. 

Although there is little uniformity among the various agencies 
as to the rules and regulations governing procedure under the Tort 
Claims Act, the Bureau of the Budget has secured considerable 
uniformity in practice by prescribing the use of standard forms 
for administrative settlement under part 2 of the Act. Copies have 
been supplied to all federal agencies, and claimants or their attor- 
neys may obtain S.F. 95 on request for the filing of claims. The ap- 
propriate office also prepares S.F. 96 when a compromise is reached 
and prepares the voucher for the amount awarded or agreed to. 
Appropriations have been made to all agencies requesting them 
from which such payments may be made. 

All agencies affected by the Act have provided some admini- 
strative procedure for handling claims. In most cases these regula- 
tions have been published in the Federal Register although it is 
common practice to supplement the regulations by departmental 
memoranda which are not generally available to the public. 


Treasury Department 


The Treasury Claims Regulations were published in the Federal 
Register May 13, 1947. These were supplemented by Treasury 
Claims Instructions, issued by the Administrative Assistant to the 
Secretary on May 14, 1947. Both the Regulations and the Instruc- 
tions are published in Departmental Circular No. 808 for intra- 
departmental circulation and guidance. This document covers 
claims not only under the Tort Claims Act, but also under the 





33 Letter signed by E. F. Mynatt, Associate Solicitor, dated April 30, 
1947. Secretary’s Memorandum No. 898, dated April 12, 1941; Supplement 
dated Aug. 30, 1946; Solicitor’s Memoranda dated January 9, 1942, February 
10, 1942, and August 30, 1946. 

8¢ Standard Form 91, Operator’s Report of Motor Vehicle Accident. 

Standard Form 92, Supervisor’s Report of Accident (Not motor vehicle 
or aircraft.) 

Standard Form 93, Report of Investigating Officer. 

Standard Form 94, Statement of Witness. 

Standard Form 95, Claim for Damage or Injury. 

Standard Form 96, Settlement Agreement. 

Standard Forms 1145 and 1145 a, Voucher for payment under Federal 
Tort Claims Act. 
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Coast Guard Claims Act,** and the Underhill Act.*® Employees are 
required to notify their immediate superiors of all accidents occur- 
ring while they are on duty. This superior is then required to 
notify the proper officer of his unit to arrange for an investigation. 
Each unit may make its own investigation; but if it is unable to do 
so it may call upon the Treasury enforcement agencies (Alcohol 
Tax Unit, Bureau of Narcotics, Customs Agency Service, Secret 
Service, or Coast Guard) to make the investigation. If the damage 
is $100 or less an investigation is optional; if over $100 it is 
compulsory. 

The report of an investigating officer is sent through channels 
to the legal officer of the unit involved, who reviews it, orders any 
further investigation which may be needed, and finally approves it. 
It is then filed for reference if and when a claim is filed. Claims 
under $500 which involve no novel questions of law may be settled 
and paid by the head of the unit. If the claim is for $500 or more, 
or if it involves novel questions of law, the General Counsel of the 
Treasury Department makes the final determination. When a claim 
is withdrawn by the claimant under Section 410 (b) of the Federal 
Tort Claims Act, the General Counsel is required to notify the At- 
torney General of the nature and amount of the claim and the date 
of withdrawal. The Bureau of Accounts is required to maintain 
the necessary records to enable it to prepare the report to Congress 
required by Section 404 of the Act. 


Department of Commerce 


The procedure is prescribed by Department Order No. 70, effec- 
tive May 9, 1947. By this order the Secretary of Commerce dele- 
gated to the head of each primary organization unit of the Depart- 
ment all authority vested in the Secretary by the Federal Tort 
Claims Act. Claims arising in the Office of the Secretary (except 
the Office of Technical Services) are dealt with by the Solicitor of 
the Department. The approval and acceptance of a claim by a unit 
head, or by the Solicitor is made final and further review within 
the Department is expressly prohibited.*” Upon receipt of a claim, 
the receiving officer must record its receipt and forward it to the 
person designated by the head of the unit to examine claims. Filing 
may be by the injured person or by his attorney and may be in any 
one of the field offices of any organization unit or in any central 
office, bureau, or division. 





35 59 Star. 225 (1945), 31 U.S.C. §223 b (1946); 57 Srar. 373 (1943), 31 
U.S.C. §223 c (1946); 59 Srat. 662 (1945), 31 U.S.C. §223 d (1946). 

36 This Act was repealed by Section 424(a) of the Federal Tort Claims 
Act only insofar as it related to claims cognizable under the latter act. 

37 Department Order No. 70, U. S. Dept. of Commerce, §302, May 9, 


1947. 
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The claims examiner, if he deems the claim to be proper, recom- 
mends the amount of the award and the amount to be allowed for 
attorneys’ fees. Claims involving unusual or novel questions of 
law may be submitted to the Solicitor of the Department for review 
and recommendation as to disposition. As soon as the examiner or 
the Solicitor reaches a conclusion the file is forwarded to the head 
of the unit who makes or denies an award. When an award is 
made, the file is transmitted to the appropriate fiscal office for pay- 
ment. Prior to payment, a release must be obtained from the 
claimant stating that the award “is final and conclusive and consti- 
tutes a complete release by the claimant of any claim against the 
United States and against the employee of the Government arising 
out of the circumstances which resulted in the claim.”** In order 
to enable the Secretary to make the annual report to Congress re- 
quired by Section 404 of the Act, the head of each primary organiza- 
tion unit is required to submit to the Office of Budget and Manage- 
ment of the Department by August 15 of each year, a report cover- 
ing the preceding fiscal year and showing the facts necessary to 
permit the making of the report.*® 


Department of State 


The Department of State normally deals with relatively few 
tort claims. A majority of them arise outside the United States and 
consequently do not fall within the purview of the Federal Tort 
Claims Act. Occasionally cases arising abroad are presented to the 
Department through diplomatic channels and if the Department is 
satisfied that legal liability exists it requests the Congress to ap- 
propriate the funds necessary to effect settlement. This appears to 
be an informal procedure which has never been covered by general 
act of Congress, other than the Underhill Act. The Department has 
considered a few cases arising out of traffic accidents in the United 
States involving motor vehicles operated by the Department. Such 
cases are investigated by departmental personnel, who take steps to 
obtain pertinent information and evidence. In the cases thus far 
considered, the Department has concluded that liability of the 
United States to respond in damages did not exist. Cases of this 
type would go to the courts if the claimant were dissatisfied with 
the conclusion reached by the Department.*° 





38 Department Order No. 70, U.S. Dept. of Commerce, §601, May 9, 
1947. 

“9 Ibid., §701, Information for the Department of Commerce supplied 
by I.N.P. Stokes, Solicitor, in a letter dated July 9, 1948. 

49 Letter signed by Benedict M. English, Assistant Legal Advisor, 
Reference Le/C: 102.3/4-1847, dated May 8, 1947. 
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Department of Justice 


The Attorney General on January 31, 1947, issued his depart- 
mental order No. 3732, Supplement 23, to the heads of all bureaus 
and divisions of the Department of Justice and to all United States 
Attorneys and United States Marshals, giving complete instructions 
to all concerned as to the procedure in handling claims under the 
Federal Tort Claims Act.‘t This order requires first that any officer 
or employee involved in an incident which results in damage to or 
loss of property, or personal injury, or death should make an im- 
mediate detailed report including names and addresses of witnesses. 
The case is then thoroughly investigated at the earliest possible 
moment; statements are obtained from witnesses and photographs 
are made of the scene. In cases of serious personal injury or death, 
notice must be given to the Federal Bureau of Investigation which 
makes a thorough investigation of the matter. This record is re- 
tained in the bureau or division concerned for use if a formal claim 
is filed within the time limit permitted by the Act. 


If a suit is filed, the Claims Division of the Department of Jus- 
tice will call upon the bureau or division concerned for a full re- 
port. If a claim under $1,000 is filed under Part 2 of the Act the 
bureau or division concerned makes a recommendation for payment 
or nonpayment and sends all papers to the Claims Division which 
will review the case for determination of legal liability. It prepares 
a memorandum indicating its opinion as to legal liability and a 
recommendation as to the amount, if any, which should be paid, 
and sends the claim and memorandum to the Administrative Assis- 
tant to the Attorney General. He must make the necessary finding 
and process the claim for payment. However, he may not set a 
different amount than that recommended to him except with the 
approval of the Assistant to the Attorney General. 


If the claim is disallowed, the bureau or division is notified and 
the claim is returned so that the claimant can be notified. If it is 
determined that a settlement should be made, like notice is sent 
through the bureau or division to the claimant. The Administrative 
Assistant to the Attorney General is designated by the order as 
the departmental representative to certify claims for payment from 
appropriations as they are available. 


Post Office Department 


The Postmaster General acted promptly to provide administra- 
tive procedure for his department under the Federal Tort Claims 
Act. The regulations appear in the Federal Register for September 





#1 Letter signed by S. A. Andretta, Administrative Assistant to the 
Attorney General, Reference A3-5, 157-012, dated May 12, 1947. 
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11, 1946.‘ Several hundred of such claims have been filed since the 
Act became effective, have been processed, and many have already 
been paid.* 


Department of Agriculture 


The procedure followed in handling tort claims in the United 
States Department of Agriculture is based on Memorandum No. 898 
of the Office of the Secretary, dated April 12, 1941, entitled “Small 
Claims Procedure under the Acts of December 28, 1922, and June 28, 
1937.” ** Supplement 1 to this memorandum, dated August 30, 1946, 
outlines the differences between the coverage of the old acts and the 
new. This supplement called attention to the fact that the Federal 
Tort Claims Act did not repeal any acts concerning claims not aris- 
ing out of negligence and enumerated two acts under which the 
Department operated in this category.** The Secretary has directed 
that claims continue to be handled under the procedure formerly in 
effect under the Underhill Act. Claim files assembled by bureaus 
are sent direct to the office of the Solicitor which is responsible for 
advising the Secretary of the appropriate action to be taken and for 
notifying the claimant and the bureau in which the case arose of 
the Secretary’s determination. 

The Associate Solicitor of the Department of Agriculture re- 
ports that most of the claims under the Act arise as the result of a 
motor vehicle collision. All drivers of Department vehicles fill out 
a report at the scene of the accident. When such a report is made 
to the driver’s superior, he appoints an investigating officer who, if 
possible, proceeds to the scene of the accident and makes an investi- 
gation. The investigating officer’s report and the driver’s report 
are then kept in the field office until a claim is filed. When a claim 
is filed or it is determined that the accident was caused by the 
negligence of the driver of a private vehicle, the file is forwarded to 
the Department. The Solicitor then prepares a summary and a 
recommendation for the Secretary. After his action the claimant 
is notified of the action taken. This is the same procedure which 
was used under the Underhill Act, and it has proven adequate for 
the handling of claims under the Tort Claims Act.** 





42 Page 177 A— 150 fff. 

43 Letter signed by Frank J. Delany, Solicitor, dated April 23, 1947. 

4442 Stat. 1066 (1922); 50 Stat. 321 (1937). 

4546 Stat. 387 (1930), 16 U.S.C. $574 (1946); 46 Srar. 1052 (1931), 16 
U.S.C. §502 (1946). 

46 Letter signed by E. F. Mynatt, Associate Solicitor, dated April 30, 
1947. In a letter dated July 12, 1948, Ralph F. Koebel, Acting Associate 
Solicitor of the Department of Agriculture reports that “established pro- 
cedure and facilities are still proving adequate for the handling of these 
claims.” Up to June 30, 1948, the Department had allowed 151 claims for a 
total amount of $21,907.57. 
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Department of the Interior 


Prior to the passage of the Federal Tort Claims Act, the Office 
of the Solicitor was charged with the duty of preparing decisions 
on claims for the consideration of the Secretary under the Under- 
hill Small Claims Act, as well as under recurring provisions in 
appropriation acts.*7 On August 28, 1946, the Secretary delegated 
to the Solicitor all of his functions under the Federal Tort Claims 
Act.*® Subsequently, on suggestion of the Solicitor, the Attorney 
General was asked to rule on whether or not such delegation, under 
the Act, could be made to a number of persons rather than to one. 
In an opinion dated January 17, 1947, the Attorney General held 
that the delegation to a number of subordinates was legally permis- 
sible.*° The Secretary thereupon authorized certain field counsel 
of the department to settle claims not in excess of $500, subject to 
appeal to the Solicitor.°° The determination of claims over $500 
was reserved to the Solicitor. Instructions to field counsel were 
issued by the Solicitor on February 4 and May 21, 1947. These 
latter instructions, which are still in effect, call for the submission 
of a copy of each voucher settled and paid in the field on Standard 
Form 1145 and 1145a to the Office of the Solicitor for use in compil- 
ing the annual report to Congress under the Tort Claims Act. 

The procedure for making field investigations was established 
by memorandum from the Office of the Solicitor October 25, 1946. 
The responsibility for making investigations lies with the adminis- 
trative officer in charge of the office whose employee is involved. 
Investigations are to be supervised and reports reviewed by legal 
counsel. 


Navy Department 


All tort claims for and against the Navy are processed by the 
General Law Division, Office of the Judge Advocate General of the 
Navy. This unit was charged with the making of determinations 
on analogous claims under the Underhill Act and under Public Law 
277 of the 79th Congress. Hence there was little need for any 
change in organization or procedure under the Federal Tort Claims 
Act. The investigation and development of cases are carried on 





47For an example see the Interior Department Appropriation Act, 
1946; 59 Strat. 318, 339 (1945). 

48 Order No. 2245, signed by J. A. Krug as Secretary of the Interior. 

4940 Ops. Att’y Gren. (U.S.) No. 118 (1947). 

50 43 C.F.R. 421, as amended, 12 F.R. 924 (1947). 

51 Letter signed by Martin G. White, Solicitor, under date of June 16, 
1947. Mr. White reports further on July 14, 1948, that “the Procedure 
which we have worked out has functioned rather satisfactorily.” He indi- 
cated his intention to recommend to the Secretary of the Interior that the 
jurisdiction of the field counsel be increased to $1,000. 
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under the supervision and review of the Commandants of the Naval 
Districts. Claims are forwarded to the Office of the Judge Advocate 
General where they are adjudicated and those found proper are 
vouchered for payment by the Bureau of Supplies and Accounts.** 


Department of the Army 


The basic administrative procedure is provided in Army Regula- 

tions No. 25-70, January 1, 1947. It is pointed out therein that: 
Military personnel and civilian employees whose acts 

or omissions may give rise to claims within the scope of 

the act and these regulaiions, include members of the 

military forces of the United States and persons acting on 
behalf of the War Department (now Department of the 

Army) in an official capacity, temporarily or permanently 

in the service of the United States, whether with or without 

compensation.** 

Activities are “ordinarily within the scope of employment if the 
performance thereof is directed, or if of a kind the performance of 
which is expressly or impliedly authorized, or if the purpose is, 
at least in part, to serve the Government. ...A slight deviation as 
to time or place will ordinarily not constitute a departure from 
scope of employment; such a deviation, to have legal effect, must be 
a material deviation.”** 

The Regulations provide that, since the Government is liable 
under the act only to the same extent as a private employer under 
the law of the place where the act or omission occurred, questions 
of proximate cause, family purpose doctrine, last clear chance, joint 
or concurrent tortfeasors, negligence per se, comparative negligence, 
imputed negligence, and contributory negligence will be determined 
in strict accordance with the common and statute law of the local 
jurisdiction.*®> Investigations are made under the provisions of A.R. 
25-20, including accidents for which no claim has been filed. When 
a claim is filed, the report of investigation is attached and for- 
warded with a memorandum opinion recommending approval or 
disapproval to the Office of the Judge Advocate General.®** This 
memorandum opinion must contain “citations of the pertinent 
statutory or other local law, including analogous cases of the law 
of the place where the act or omission occurred, with respect to 
liability and the amount of the recommended award.”*’ Where ac- 
cess to law libraries for the purpose of preparing such a memoran- 





52 Letter signed by Chester Ward, Capt. U.S.N., Chief General Law 
Division, Office of the J.A.G. of the Navy, dated July 7, 1947. 

53 ALR. 25-70, §4(a) (1947). 

54 A.R. 25-70, §4(b) (1947); cf. A.R. 25-25, §4(b) (1947). 

55 A.R. 25-70, §§4(c), 5 (1947). 
56 ALR. 25-70, 8§6(a), 6(b), 6(c), 6(d), 6(e) (1947). 
57 AR. 25-70, 86(f) (1947). 
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dum is difficult or impossible, the next higher headquarters is re- 
quired to prepare it. 

Settlement of claims is made solely with the insured rather than 
with the insurer, or with both, but never with the subrogee alone.** 
No inquiry is to be made into the relative interests of insurer and 
insured. An insurance company may, however, file a claim on be- 
half of the insured, if authorized by contract or power of attorney. 
Subrogation arising out of other situations is dealt with in the same 
manner. The substantive rights of the subrogee are determined 
according to the law of the place where the tort occurred.*® 

An acceptance and general release by the claimant is a condi- 
tion precedent to payment of claims against the War Department, 
unless the claim is for property damage and is approved in the full 
amount claimed.*® Upon disapproval of a claim in whole or in part 
the claimant may appeal to the Secretary provided he does so within 
thirty days after receipt of notice of the disapproval. However, 
the action of the approving authority is final and conclusive unless 
an appeal is taken." The provisions of A.R. 25-70 expressly exclude 
consideration of claims under Article of War 105, claims payable 
under the provisions of A.R. 25-25,°* foreign claims payable under 
the provisions of A.R. 25-90, personnel claims payable under the 
provisions of A.R. 25-100, and claims for personal injury or death 
of military personnel or civilian employees incident to their 
service. 


Department of Labor 


The Secretary of Labor, on October 18, 1946, issued his General 
Order No. 21 authorizing the Solicitor of the Department “to exer- 
cise and perform any and all powers, authority and functions con- 
ferred upon the Secretary of Labor by the Federal Tort Claims Act.” 
The Legislation and Bureau Service Section of the Legislative and 
Trial Examining Branch of the Solicitor’s Office was designated as 
the section to handle such claims.*’ Pursuant to such authority the 
Solicitor has issued a regulation setting forth the procedure for 





58 AR. 25-70, §7(a) (1947). 

59 A.R. 25-70, §§7(b), 7(c) (1947). 

60 A.R. 25-70, §9(b) (1947). 

61 A.R. 25-70, §14 (1947). 

62 Redress of Injuries to Property of Private Persons. 

63 Foreign Claims Act 55 Star. 880 (1942), 31 U.S.C. §224 d (1946), as 
amended, 57 Strat. 66 (1943). 

6+ Tbid. 

65 Military Personnel Claims Act of 1945, 59 Srart. 225 (3) (1945). 

66 Such claims would be cognizable under the Federal Employees 
Compensation Act, 39 Stat. 743 (1916), 5 U.S.C. §§751-777, 779-791, 793 
(1946). 

6711 F.R. 14514 §§2.001(a) (1), 2.002(b) (4) (1946). 
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presenting claims under the Act.** They may be presented in writ- 
ing to the Solicitor or any regional office of the Department by the 
claimant or his attorney. If presented by an attorney, an authenti- 
cated power of attorney also is required. The claim must include 
a sworn, detailed statement of the facts and such affidavits and docu- 
ments as are deemed appropriate by the claimant for a proper de- 
termination of the claim. If, after investigation, the Solicitor de- 
termines that compensation is due the claimant, the amount so 
found, together with such reasonable attorney’s fees as may be 
allowed, will be paid by the Secretary. Only one claim had been 
filed with the Department under the Act up to June 30, 1948. 


Independent Establishments 


The Federal Security Administrator, on January 15, 1947, set 
up a still different type of administrative organization for handling 
claims under the Federal Tort Claims Act. By F.S.A. Order No. 101 
he set up in his office the Federal Security Agency Claims Board 
composed of three members, to be appointed by him, from nomina- 
tions by the General Counsel. This Board serves as the designee 
of the Administrator to perform the duties and exercise the author- 
ity vested in him by the Federal Tort Claims Act. The Board is 
authorized to handle claims or suits arising under the Act. Notices 
required by the Act to be served on a government agency may be 
served on the Board. Annually or oftener the Board must report 
to the Administrator on its activities. Such report must include all 
data required for the report to Congress under the Act and may also 
include any accident trends, practices, procedures, or other circum- 
stances, including the operation of safety programs as evidenced by 
situations and claims which come to the Board’s attention which 
may indicate the need for administrative action.” 


In the Bureau of the Budget, the Administrative Officer is re- 
sponsible for securing all evidence on behalf of the Government and 
claimant and arriving at a finding or recommendation. If an award 
is recommended, Standard Form 1145 is prepared and sent to the 
claimant for acceptance. This form, together with a complete 
report, is forwarded to the Director who approves the award or 
disallows the claim. The voucher, if approved, is then certified and 
sent to the Treasury Department for payment. One claim was filed 
in 1947.71 





6811 F.R. 14513 §10.4 (1946). 
6* Letters signed by William S. Tyson, Solicitor of Labor, dated May 
20, 1947, and July 13, 1948. 
70 Letter signed by Jack B. Tate, General Counsel, dated May 13, 1947. 
71 Letter signed by Edward Kemp, General Counsel, dated May 15, 
1947. 
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The Securities and Exchange Commission reports that when an 
employee allegedly commits a tort in the course of his employment 
a committee of three staff members of the Commission makes an in- 
vestigation, receives any claims, hires an independent appraiser to 
assess the damage, if necessary, and reports its findings and recom- 
mendations to the Solicitor. This committee consists of the Budget 
and Fiscal Officer, an attorney in the Solicitor’s Office, and the tort- 
feasor’s division chief or his designee. The Solicitor reports to the 
Commission with his recommendations as to disposition and the 
Commission takes action. The claimant is then notified and vouch- 
ers for the amount agreed upon in settlement are presented to him 
for signature. The procedure thus outlined has proven adequate in 
handling the claims so far received under the Act.”* The only ques- 
tion which seems pertinent about this procedure is whether or not 
it is desirable to use such important officers of the agency for in- 
vestigative work. 

The National Housing Agency consists of four component parts: 
the Federal Home Loan Bank Administration, the Federal Housing 
Administration, the Office of the Administrator, and the Federal 
Public Housing Authority. Except in the last of these no need has 
been felt for special organization or procedure to process tort claims. 
The Federal Public Housing Authority promulgated its rules in the 
Federal Register for May 14, 1947.** These rules require the filing of 
claims with the housing manager or project engineer of the project 
on which the damage, injury, or death occurs or with the appropri- 
ate regional office, or directly with the central office in Washington. 
Each regional office and the central office have a committee of three 
persons responsible for investigating and recommending disposition 
of claims of this type. In filing claims with this agency for losses 
which are covered in whole or in part by insurance, the name of 
the insurance company must be given. If the F.P.H.A. determines 
that the claimant is entitled to an award a Standard Form 1145 is 
prepared and submitted to him for signature. 


The Civil Aeronautics Board makes use of the same personnel 
and procedures for the investigation of tort claims as it had previ- 
ously used for the handling of accidents. When an accident involv- 
ing C.A.B. personnel or vehicles occurs, a written report must be 
made and sent to the Regional Chief Investigator in the region 
where the accident occurred. An investigation is made and sub- 
mitted to the Chief of the Accident Investigation through the Di- 
rector of the Safety Bureau in Washington. When a claim is re- 
ceived for processing, the file is sent to the office of the general 





72 Letter signed by Roger B. Foster, Solicitor, dated May 19, 1947. 
7312 F.R. 3149 (1947), Letter of June 2, 1947, signed by B. T. Fitzpat- 
rick, General Counsel. 
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counsel for his legal opinion. If he finds the claim to be a proper 
one under the law, the file with his opinion is returned to the Acci- 
dent Investigation Division for vouchering of payment. This is 
made through the Audit Section, General Accounts Service.” 


In the Veterans Administration also, existing facilities and per- 
sonnel have been utilized in the handling of claims under the Act. 
New regulations were promulgated October 14, 1946.7* Occurrences 
resulting in personal injury, death, or damage to or loss of private 
property due apparently or allegedly to the negligence of Veterans 
Administration employees are reported promptly to the chief at- 
torney of the appropriate regional office by the respective managers 
of the field stations wherein they occur. In case of motor vehicle 
accidents the appropriate standard forms (91 and 93) are executed 
and submitted. The regional chief attorney reviews the file, orders 
additional investigation where deemed necessary, and upon receipt 
of all available evidence, transmits the case to the chief attorney 
of the appropriate branch office, accompanied by a resumé of the 
applicable local laws, regulations, and court decisions. 


The chief attorney of the branch office, after a review of all the 
evidence and the applicable local laws, regulations, and decisions, 
submits to the central office a report, including a summary of the 
evidence, his findings of the essential ultimate (not evidentiary) 
facts and his conclusions of law as to the liability or non-liability 
of the United States, and if liable, the amount of damages. While 
the usual rules of evidence applicable in judicial proceedings need 
not be strictly followed, every effort is made to base findings only 
on dependable evidence. Before submitting the report to the central 
office a signed statement is obtained from the claimant that all 
evidence known to be available has been presented.”* 

Final administrative determination in respect to any claim not 
exceeding $1,000 is made by the Solicitor. If the claim is disallowed, 
the Solicitor so informs the claimant and advises him of his right 
under the Act to file suit. If suit is brought the investigation report 
is made available to the Department of Justice. Local chief attor- 
neys are required to cooperate with the district attorney in cases 
brought in district court. Similar cooperation is given by the Solici- 
tor as to actions in the Court of Claims. In any case administratively 
settled, the Solicitor will approve the attorney fee, if any, to be 
paid out of the award. The Tort Claims Act is declared to super- 
sede the Act of December 28, 1922, under which payment formerly 





74 Letter signed by Charles B. Holles, Assistant to the General Counsel, 
dated May 23, 1947. 

75 Veterans Administration, Regulations and Procedure, $§ 5600-5610. 
Letter signed by E. E. Odom, Solicitor, dated May 27, 1947. 
76 Veterans Aministration, Regulations and Procedure, §5605. 
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was made for damage to or loss of personal property of hospitalized 
patients caused by negligence of any officer or employee of the 
Government. On the other hand, it did not change the payments 
under the World War Veterans Act of 1924’? for loss of personal 
effects of hospitalized beneficiaries by fire.”* 


SUMMARY 


The adoption of the Federal Tort Claims Act has lifted a heavy 
burden from the shoulders of Congress, without imposing a corres- 
ponding burden on the administrative agencies of the Government. 
While most of them have found it necessary or desirable to adopt 
administrative rules and regulations to implement the new law, 
they have found the personnel and general procedures established 
under the Underhill Small Claims Act adequate for their new 
duties. 


The promulgation of a full set of Standard Forms by the Bureau 
of the Budget and the General Accounting Office should tend 
toward uniformity in the handling of at least certain types of claims 
— particularly those arising out of motor vehicle accidents, which 
constitute the great majority of all claims filed. There is a tendency 
in certain departments to throw upon the field agencies the re- 
sponsibilty for making an exhaustive analysis of local law in order 
to permit the central office, without further investigation, to pass 
finally upon the claim. There is also some evidence of a tendency 
to permit officers and employees to inform injured persons of their 
rights to make a claim under the law and to tell them of their right 
to sue if the claim is denied. This certainly is a reversal of the 
usual procedure since it is ordinarily a serious breach of discipline 
to promote the filing of a claim or action against the Government. 


Some difficulty may arise from the following of different poli- 
cies by different agencies as to particular types of claims. For ex- 
ample, the Department of the Interior in fiscal year 1947 paid a 
considerable number of claims by subrogee insurance companies. 
The Department of Agriculture and the Department of the Army 
refused to do so. It is significant that the question as to whether 
such claims may be paid under the Act has been decided differently 
by different district courts and circuit courts of appeals. Accord- 
ingly several departments are holding such claims in abeyance 
until the Supreme Court passes upon the question.”* There also 
seems to be some question whether injuries to federal employees 
formerly cognizable under the Federal Employees Compensation 





7744 Strat. 792 (1926), 38 U.S.C. §458 (1946). 
78 Veterans Administration, Regulations and Procedure, §$5609, 5610. 
79 See Comment, 9 Onto St. L.J. 471 (1948). 
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Act now may be compensated for under the Tort Claims Act. The 
Department of the Army expressly excludes such claims from con- 
sideration. 

But the greatest potential source of difficulty in the administra- 
tive handling of claims under the new law would seem to be the 
requirement that the liability of the Government be determined 
according to local law. There is enough diversity in the local rules 
as to actionable negligence to make for considerable variety in the 
types and amounts of awards upon similar sets of facts. There will 
be a feeling that claimants have not been justly dealt with. The 
courts already have proclaimed a federal common law applying to 
federal contracts. Why should we not also have a federal common 
law relating to federal torts? There would seem to be no impedi- 
ment to making the liability of the Government depend upon the 
acceptance by the claimant of such a policy, since the right of the 
claimant is purely statutory and can be granted under such con- 
ditions as Congress may see fit to provide. 
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Judicial Experience Under the 
Federal Tort Claims Act’ 


For convenience in discussing the cases, no attempt has been 
made to follow the sections of the act in the order in which they 
appear.’ 


COVERAGE 


The act makes the United States Government liable for the 
torts of its employees* except in twelve enumerated classes of 
claims,* on the doctrine of respondeat superior,’ and the district 
courts have jurisdiction of all claims without regard to minimum 
or maximum jurisdictional amount.® Little difficulty is evidenced 
in the reported cases in disposing of claims not sounding in tort, 
but it was necessary in one case to hold that a claim for unpaid 
wages and bonus under an employment contract with the army 
transport service was not within the scope of the act.’ The federal 
government has never waived its sovereign immunity with respect 
to liability for damages arising from the invasion of rights pro- 





128 U.S.C.A. §§1291, 1346, 1402, 1504, 2110, 2401, 2411, 2412, 2671-2680; 
60 Stat. 842 et seq. (1946), 61 STAT. 722 et seq. (1947), 28 U.S.C. §921 et 
seq. (1946). ; 

*For a discussion of administrative procedure under the act see 
Walker, Administrative Settlement of Claims under the Federal Tort Claims 
Act, 9 Onto St. L.J. 445 (1948). 

3 “Subject to the provisions of chapter 173 (the chapter numbers were 
changed in the Senate amendments to H.R. 3214 and this number now 
refers to chapter 171 entitled ‘Tort Claims Procedure,’ 28 U.S.C.A. §2671 
et seq. of the new judicial code, approved June 25, 1948) of this title, the 
district courts . . . shall have exclusive jurisdiction of civil actions on 
claims against the United States for money damages, for injury or loss of 
property, or personal injury or death caused by the negligent or wrongful 
act or omission of any employee of the government while acting within 
the scope of his office or employment, under circumstances where the 
United States, if a private person, would be liable. . . .” 28 U.S.C.A. §1346 
(b) (1948), 28 U.S.C. §931 (1946); accord, Long v. United States, 78 F. 
Supp. 35 (S.D. Cal. 1948) (government liable only on basis of respondeat 
superior); Lundy v. United States, 78 F. Supp. 354 (N.D. Fla. 1948) (Towing 
an airplane on a highway does not constitute a wrongful act so as to permit 
recovery regardless of negligence). 

428 U.S.C.A. §2680 (1948), 60 Srar, 845, §421 (1946), 28 U.S.C. §943 
(1946). 

5 Long v. United States, supra note 3. 

6 Bates v. United States, 76 F. Supp. 57 (D. Neb. 1948). 

7 Jentry v. United States, 73 F. Supp. 899 (S.D. Cal. 1947). See 28 
U.S.C.A. §2680 (d) (1948), which exempts admiralty claims. 
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tected by the Fourth and Fifth Amendments, except for claims for 
property taken without just compensation for which an action will 
lie in the Court of Claims,’ and the act expressly denies such con- 
sent.* 


Employee acting within the scope of his employment” includes 
members of the armed forces acting in line of duty." However, 
the agency problem still exists with members of the armed forces. 
It has been held that a naval recruiting officer returning home in 
his own automobile after a recruiting broadcast was not perform- 
ing any special or general duty and was not, therefore, acting in 
the line of duty.’* On the other hand, sailors traveling under gov- 
ernment orders who had left their train to obtain refreshments 
were held to be acting in line of duty and the government held 
liable for injuries caused when one of the sailors bumped into an 
elderly woman while running to catch the departing train.’* The 
loaned servant doctrine has presented some difficulty. Where mili- 
tary personnel were loaned to state schools to teach military sci- 
ence, liability depended upon the benefits conferred as between 
state and nation, and extent of control of the military personnel 
over the equipment; therefore, the government’s motion for sum- 
mary judgment was overruled." But if equipment alone is loaned 
and is operated by agents not subject to the control of the govern- 
ment, no liability ensues even though the government contributes 
the money out of which the employee’s salary is paid.** It would 
seem that the court’s disregard of the benefit theory in the latter 
case is explained by state law.’® 

The act exempts injuries arising from combatant activities of 


military forces during time of war,"’ but army training even during 
time of war is not within this exemption.'* In an action charging 





8 United States v, Causby, 66 Sup. Ct. 1062 (1946) (where the “tak- 
ing” was by federal planes flying so low over the property that it could 
no longer be used for raising of chickens). 

® Bell v. Hood, 71 F. Supp. 813 (S.D. Cal. 1947); Ekberg v. United 
States, 76 F. Supp. 99 (Court of Claims 1948); 28 U.S.C.A. §2680 (h) 
(1948), 60 Stat. 845 §421 (h) (1946), 28 U.S.C. §943 (h) (1946). 

1028 U.S.C.A. §1346 (b) (1948), 60 Star. 843 §410 (1946), as amended, 
61 Stat. 722 §410 (1947), 28 U.S.C. §931 (1946). 

1128 U.S.C.A. §2671 (1948), 60 Srar, 842 §402 (1946), 28 U.S.C. §941 
(1946). 

12 Rutherford v. United States, 73 F. Supp. 867 (E.D. Tenn. 1947). 

13 Campbell v. United States, 75 F. Supp. 181 (E.D. La. 1948). 

14 Cobb v. United States, 74 F. Supp. 713 (W.D. La. 1947). 

15 Fries v. United States, 76 F. Supp. 396 (W.D. Ky. 1948). 

16 Statt v. Louisville & N. R.R., 270 Ky. 787, 110 C.W. 2d 1086 (1937). 

17 28 U.S.C.A. §2680 (j) (1948), 60 Srar. 845 §421 (j) (1946), 28 U.S.C. 
§943 (j) (1946). 

18 Skeels v. United States, 72 F. Supp. 372 (W.D. La. 1947). 
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malpractice by a doctor assigned to the Veterans Administration, 
the government’s contention that the Veterans Administration 
should receive the immunity accorded charitable institutions under 
state law was refused as not applicable to the United States.’* Pay- 
ment by the government of medical bills under 31 U.S.C.A. §223 
(b)*° is not a bar to an action since there is no duplication of pay- 
ments.” Nor is award of compensation under the Federal Em- 
ployees’ Compensation Act,”* prior to the effective date of the Tort 
Claims Act, a bar or waiver since alternative remedies were not in 
existence and the compensation paid will be set off from any award 
recovered.”® 


The status of service-incurred injuries under the act is not too 
clear at the present time. Only one reported case has given a judg- 
ment for the claimant;** however, another recent decision overruled 
the government’s motion for summary judgment, but reserved the 
point for further consideration at the time of trial.** The court held 
that it is bound by ordinary rules of interpretation,?* and that Con- 
gress left no uncertainty in defining and explaining the relationship 
between members of the armed forces and the government, and in- 
cluded such claims unless they arise out of combatant activities 
during time of war.?” Similar reasoning was followed to reach the 
same result in the Jefferson case** when heard on the government’s 
motion for judgment on the pleadings. Judge Chesnut in the opinion 
bases his argument, in part, on the words then appearing in the act: 
“,..and render judgment on any claim against the United States.” 
(Emphasis supplied) .*° In the present provision of the new judicial 
code, the modifying word “any” is omitted.*® There is no reason 
to believe that this trivial modification indicates any change of 
legislative intent; nevertheless, it remains to be seen what attitude 
our courts take in the future. However, before the present change, 





19 Perucki v. United States, 76 F. Supp. 34 (M.D. Pa. 1948). 

2057 Stat. 372 (1945), as amended, 59 Star. 225 (1945), 60 Srar. 332 
(1946), 61 Srar. 501 (1947), 31 U.S.C. §223 (b) (1946) (Settlement of 
claims incident to activities of army or Department of the Army). 

21 Wade v. United States, 75 F. Supp. 729 (D. Mass. 1948). 

2239 Srat. 742 (1916), 5 U.S.C. §751 et seq. (1946). See Wagner v. 
City of Duluth, 211 Minn. 252, 300 N.W. 820 (1941); Oklahoma City v. Caple, 
187 Okla. 600, 105 P. 2d 209 (1940). 

23 White v. United States, 77 F. Supp. 316 (D. N.J. 1948). 

24 Stoddard v. United States, 75 F. Supp. 839 (D. Mass. 1948). 

25 Alansky v. Northwest Airlines, Inc., 77 F. Supp. 556 (D. Mont. 1948). 

26 Takao Ozawa v. United States, 260 U.S. 178 (1922). 

27 Note 25 supra. 

28 Jefferson v. United States, 74 F. Supp. 209 (D. Md. 1947). 

2960 Srar. 843 §410 (a) (1946), as amended, 61 Strat. 722 §410 (a) 
(1947), 28 U.S.C. §931 (a) (1946). 
80 28 U.S.C.A. §1346 (b) (1948). 
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if indeed it is, was made, Judge Chesnut had reversed his previous 
holding on the trial of the case on its merits.** The reasons assigned 
for reaching a different conclusion of law were: (a) the purpose 
of the act was to relieve Congress of the onerous task of private 
bills to compensate for common law tort claims and not service- 
connected injuries which are already provided for;*? and (b) there 
is a distinctive government-soldier relation recognized by the Su- 
preme Court.** 


STATUTE OF LIMITATIONS 


The act incorporates its own statute of limitations which bars 
claims against the United States unless an action is begun within 
one year after such claim accrues.** The act was made retroactive 
to permit suits on causes of actions accruing on or after January 
1, 1945,** and if the cause of action accrued prior to January 1, 1945, 
relief may not be had under the act.** Virtually all of the difficulty 
encountered in determining whether the state statute of limitations 
should apply by virtue of the provision in the act making the 
United States liable “. . . in accordance with the law of the place 
where the act or omission occurred”,*’ has now disappeared. The 
1946 act was made retroactive to include actions accruing on or 
after January 1, 1945, and actions could be brought “. . . within 
one year after such claim accrued or within one year after August 
2, 1946, whichever is later . . .”** (Emphasis supplied). Tort claims 
are barred in many states in one year, and the government con- 
tended that since an individual could not be sued after one year, 
and since the government is liable only to the same extent as a 
private individual under like circumstances,*® then the claim against 





31 Jefferson v. United States, 77 F. Supp. 706 (D. Md. 1948). 

82Sen. Rep. No. 1400, 79th Cong., 2d Sess. 29 (1946); H. R. Rep. No. 
1675, 79th Cong., 2d Séss. (1946). 

33 United States v. Standard Oil Co. of California, 332 U.S. 301 (1947). 

8428 U.S.C.A. §2401 (b) (1948), 60 Srar. 845 §420 (1946), 28 U.S.C. 
§942 (1946). But see, Bay State Crabmeat Co. v. United States, 78 F. Supp. 
131 (D. Mass. 1948). Where a libel in admiralty was filed against the United 
States within one year after the damage was inflicted, libelant may amend 
the complaint so as to strike all references to libel and to admiralty and 
present a claim for damages as of the date the original pleading was filed, 
notwithstanding that more than one year had elapsed since the cause of 
action accrued. 

8560 Stat. 843 §410 (a) (1946), as amended, 61 Srar. 722 (1947), 28 
U.S.C. §921 (a) (1946). 

36 Edwards v. United States, 163 F. 2d 268 (C.C.A. 9th 1947). 

8728 U. S. C. A. §1346 (b) (1948), 60 Srar. 843 §410 (a) (1946), as 
amended, 61 Stat. 722 §410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

38 60 Star. 845 §420 (1946), 28 U.S.C. §942 (1946). 

89 28 U.S.C.A. §2674 (1948), 60 Srar. 843 §410 (a) (1946), as amended, 
61 Stat. 722 §410 (a) (1947), 28 U.S.C. §931 (1946). 
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the United States must also be barred after one year from the date 
claim arose according to state law, notwithstanding the alternative 
provision of the act permitting an action one year after August 2, 
1946.*° One district court sustained the government’s contention 
and dismissed the action;*t on appeal the decision was reversed.** 
Judge Parker speaking for the court said, “We think, however, 
that the purpose and effect of the language of the statute is that we 
shall look to the law of the state for the purpose of defining the 
actionable wrong for which liability shall exist on the part of the 
United States, but to the act itself for the limitations of time within 
which action shall be instituted to enforce the liability.”** Judge 
Parker further pointed out that the subsequent history of the act 
also indicates that the limitation of the act itself must govern. 
For states whose wrongful death statutes permit only punitive dam- 
ages, an amending statute was passed“ granting compensatory dam- 
ages and extending the period for suit in such cases for an addi- 
tional year, or until August 2, 1948.*° Similar results were reached 
in the other reported cases in which the issue was raised.** 

If any doubt remained as to the controlling effect of the limita- 
tions provided by the act itself, the mere passage of time has re- 
moved that doubt. In the new judicial code the alternative provi- 
sion was dropped because already executed.*’ 

In an action alleging a continuing nuisance or continuing tres- 
pass where the nuisance or trespass began before the effective date 
of the act, a complaint for damages for the continuing trespass may 
be maintained for damages after the effective date of the act.** 

A different problem is presented in determining when a cause 
of action arises between an insured and his insurer. An army 
bomber struck the Empire State Building. At the time individuals 
could not bring an action against the government. Plaintiffs were 
paid compensation under the New York compensation law which 
provided that if the individual did not bring an action within six 





40 See note 38 supra. 

41 Maryland v. United States, 70 F. Supp. 982 (D. Md. 1947). 

42 Maryland v. United States, 165 F. 2d 869 (C.C.A. 4th 1947). 

#8 Maryland v. United States, id., at 871. 

4461 Srat. 722 §410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

45 Pub. L. No. 324, 80th Cong. Ist Sess. (Aug. 1, 1947). 

46 Sweet v. United States, 71 F. Supp. 863 (S.D. Cal. 1947); Wiltse v. 
United States, 74 F. Supp. 786 (W.D. La. 1947); Kahn v. United States, 75 
F. Supp. 689 (N.D. Cal. 1948) (State statute of limitations not part of the 
substantive common law right to recover for personal injuries caused by 
negligence. Act does not purport to adjust local remedial law in conflict 
with provisions of the act). 

4728 U.S.C.A. §2401 (b) (1948). See reviser’s notes TiTLE 28, U. S. 
CopE CONGRESSIONAL SERVICE §2401 (1948). 

48 Lemaire v. United States, 76 F. Supp. 498 (D. Mass. 1948). 
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months his failure operated as an assignment of the cause of action 
to the insurance carrier.“ The New York Workmen’s Compensa- 
tion Law was amended to permit an action against a third party 
to be commenced not later than nine months after the enactment 
of a law creating, establishing, or affording a new or additional 
remedy.’ It was held that the cause of action did not accrue until 
the effective date of the Tort Claims Act and did not pass to the 
Commissioners of the state fund until nine months after the date 
of the federal act. Immunity of the United States implies that no 
substantive right of action existed against it and not that there was 
merely a procedural impediment against its enforcement.*' 


PROCEDURE 


Procedure under the Tort Claims Act is governed by the Fed- 
eral Rules of Civil Procedure.** Now that the Tort Claims Act has 
been made a part of the judicial code a repetition of such provision 
is unnecessary and has been eliminated.** 


Ordinarily a statute of limitation must be pleaded, but because 
the right to sue the government did not exist at common law and 
is created by a statute which makes the bringing of an action 
within a specified time a condition precedent to the existence of 
the cause of action, it may be raised by motion in an action under 
the Tort Claims Act.** 


Payment of clerk’s fees is a prerequisite of filing a petition under 
the act, and unless an action is seasonably commenced, the court 
lacks jurisdiction.*> Acceptance of an award of federal compensa- 
tion before the effective date of the Tort Claims Act does not con- 
stitute an election or waiver since alternative remedies were not 
then in existence.*° Payment of medical bills by the government 
is not a bar to a subsequent action under this act because there is 





49 N.Y. WoRKMEN’s COMPENSATION LAW §29 (2) (1946). 

50 N.Y. WORKMEN’s COMPENSATION Law §29 (1) (Supp. 1948). 

51 Commissioners of Ins. Fund v. United States, 72 F. Supp. 549 (S.D. 
N.Y. 1947). Cf. Reed Co., Inc., v. International Container Corp., 43 F. Supp. 
644 (S.D. N.Y. 1942) (New York law action accrued when plaintiff first 
became entitled to maintain the action); Oldford v. Moran Towing Corp., 
186 Misc. 46, 60 N.Y.S. 2d 924 (Sup. 1945), aff'd, 270 App. Div. 822, 60 
N.Y.S. 2d 52 (2d Dept. 1948). 

5260 Start. 844 §411 (1946), 28 U.S.C. §932 (1946). 

53 Sen. Rep. No. 1559, amendment No. 61 (1948). TrrLe 28, U. S. CopE 
CONGRESSIONAL SERVICE 1841 n. 41 (1948). 

54 Sikes v. United States, 8 F.R.D. 34 (E.D. Pa. 1948). 

55 Turkett v. United States, 76 F. Supp. 769 (N.D. N.Y. 1948). Smith 
v. Johnson, 109 F. 2d 152 (C.C.A. 9th 1940); Rules 3 and 4, Federal Rules of 
Civil Procedure, 28 U.S.C. following §723 (c) (1946). 

56 White v. United States, 77 F. Supp. 316 (D. N.J. 1948). 
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no duplication of payments,*’ and payments made will be deducted 
from any award recovered under this act.** A complaint that al- 
leges that the action arises under a law regulating interstate and 
foreign commerce is too general to sustain jurisdiction.*® Even 
though jurisdiction is not challenged by the individual defendant, 
the court is under a duty to enforce its jurisdictional requirements 
where the defect is on the record.” 

Joinder of parties defendant has presented a difficult problem 
and the courts are not at all in agreement on the proper solution. 
In the majority of cases raising the question, the joinder of an 
individual with the United States as a joint tortfeasor has been 
permitted.*' The solution to the problem depends equally on who 
attempts the joinder and on the existence of jurisdictional require- 
ments, as well as on a determination of the proper interpretation 
to be given the act itself. 

A sovereign is not suable except by its own consent; therefore, 
an individual suing the United States has no constitutional right 
to demand a jury trial, but must accept the method of trial granted 
by Congress. When an individual is joined as a party defendant, he 
is entitled, under the Seventh Amendment to the Constitution, to 
a jury trial. In Englehardt v. United States,” the plaintiff sued the 
United States and an individual as joint tortfeasors, and the in- 
dividual moved to dismiss the action. The government opposed 
the motion in order that-its right to contribution, as provided by 
state law, might be asserted. Judge Chesnut held that joinder 
was not objectionable since only the individual could demand a 
jury trial, and the flexibility afforded by the Federal Rules permits 
separate trials where, in the discretion of the court, it is necessary 
to avoid prejudice.” As a practical matter, Judge Chesnut points out 
that in the great majority of such tort actions, individual defendants 
do not want a jury trial, but prefer trial by the court. While recog- 
nizing that the leading case decided under the Tucker Act® denied 
joinder of an individual with the United States under that act," 





57 Wade v. United States, 75 F. Supp. 729 (D. Mass. 1948). 

58 White v. United States, supra note 56. 

59 Bullock v. United States, 72 F. Supp. 445 (D. N.J. 1947). 

8°Tbid. 

61 Englehardt v. United States, 69 F. Supp. 451 (D. Md. 1947); Bullock 
v. United States, 72 F. Supp. 445 (D. N.J. 1947); Forrester v. United States, 
75 F. Supp. 272 (E.D. Wis. 1947). Rule 20 (a), Federal Rules of Civil 
Procedure, 28 U.S.C. following §723 (c) (1946). 

62 See note 61 supra. 

68 Mp. ANN. Cope GEN. Laws art. 50, §§21-30 (Supp. 1943). 

64 Rules 38, 39 and 42 (b), Federal Rules of Civil Procedure, 28 U.S.C. 
following §723 (c) (1946). 

65 28 U.S.C. §41 (20) (1946). 
66 United States v. Sherwood, 312 U.S. 584 (1941). 
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Judge Chesnut clearly indicates that the jurisdiction of the district 
courts granted by the Tort Claims Act is far different from the 
jurisdiction granted under the Tucker Act, and the interpretation 
of the Tucker Act is not applicable to the Tort Claims Act.” On 
the other hand, Judge Chesnut found that the Suits in Admiralty 
Act® is, in its grant of jurisdiction, almost identical with the Tort 
Claims Act, and such joinder under the Suits in Admiralty Act is 
common practice.* 


For a plaintiff to join an individual as a joint tortfeasor, there 
must be diversity of citizenship between the plaintiff and the in- 
dividual defendant,”® and presumably he must meet the $3,000 min- 
imum requirement, although that point has not yet been decided. 
The government cannot move to dismiss the action for want of 
diversity to defeat liability by oblique attack, but may move to dis- 
miss the individual on the theory that it acts on behalf of its em- 
ployee.” Misjoinder is no longer a ground for dismissal under the 





67“ | . as the jurisdiction of the district courts under the Tucker Act 
is only concurrent with the Court of Claims, the district courts under the 
Tucker Act likewise can have no jurisdiction in a suit against the United 
States jointly with other defendants.” Englehardt v. United States, 69 F. 
Supp. 451, 453 (D. Md. 1947). “Furthermore while it is true, as pointed out 
by the Supreme Court in the Sherwood case, that the Federal Rules of Civil 
Procedure enacted long after the passage of the Tucker Act, could not ex- 
tend the jurisdiction of the district courts under the act ... the Federal Tort 
Claims Act does expressly provide that the procedure under the Act shall 
be in accordance with the Federal Rules of Civil Procedure, one important 
object of which was to expedite the final determination of litigation by in- 
clusion in one suit of parties directly interested herein despite technical ob- 
jections to such joinders previously existing in many situations.” Engle- 
hardt v. United States, supra at 454. 

68 41 Star. 525 (1920), 46 U.S.C. §742 (1946). 

69 “Although I have failed to find any decided cases in which it has 
been specifically held after consideration that other defendants than the 
United States may be sued under the Suits in Admiralty Act there have 
been numerous cases in which such situations have occurred without con- 
test. It has been almost common practice in recent years in this court to 
join in a suit against the United States under the Suits in Admiralty Act, 
the maritime company or agency operating a merchant vessel under con- 
tract with the United States.” Englehardt v. United States, 69 F. Supp. 451, 
453-454 (D. Md. 1947). The Cotati, 2 F. 2d 394 (S.D. N.Y. 1923); The Peer- 
less, 2 F. 2d 395 (S.D. N.Y. 1923); W. P. Tanner-Gross and Co. v. Elwell and 
Co., 2 F. 2d 396 (S.D. N.Y. 1924) ; Hidalgo Steel Co. v. Moore and McCormack 
Co., 298 Fed. 331 (S.D. N.Y. 1923); Brady v. Roosevelt S.S. Co., 317 U.S. 575 
(1943); Hust v. Moore & McCormack Lines, 328 U.S. 707 (1946); The 
Everett Fowler, 151 F. 2d 662 (C.C.A. 2d 1945) . 

70 Englehardt v. United States, supra note 69; Dickens v. Johnson, 71 F. 
Supp. 753 (E.D. N.Y. 1947). 

71 Dickens v. Johnson, supra note 70. 
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Federal Rules,”* and the court by its own motion may order any 
party dropped.” 


The problem of joinder of parties defendant—by the plaintiff— 
may not be of more than passing interest since any judgment 
against the United States will be paid. The United States, on the 
other hand, has very substantial interests in bringing the individual 
tortfeasor into the action."* Under the Federal Rules the defendant 
may implead a third party who is or may be liable to him for all 
or part of the plaintiff’s claim against him.” Since in a suit by the 
United States the amount in controversy is immaterial’ and diver- 
sity of citizenship is not required,” the United States could bring 
in any individual without regard for jurisdictional requirements 
notwithstanding that the plaintiff could not in the first instance 
because of some jurisdictional defect. Moreover, if the original 
plaintiff could not, in the first instance, have joined the third party, 
he may not amend his complaint to assert any claim against the 
impleaded third party.”* It would seem that in justice to the orig- 
inal plaintiff, who cannot assert a claim against the impleaded third 
party where diversity is lacking, that the impleaded third party 





72 Rule 21, 28 U.S.C. following §723 (c) (1946). 

7’ Uarte v. United States, 7 F.R.D. 705 (S.D. Cal. 1948). 

7*“Thereupon after denial of the motion to dismiss the individual de- 
fendant (Englehardt v. United States, 69 F. Supp. 451), the individual de- 
fendant filed an answer to the complaint and prayed a jury trial. The case 
then proceeded to trial with a jury as between the plaintiff and the individ- 
ual defendant, J. D. Quillen, and the court as between the plaintiff and the 
United States of America. The jurisdiction of the court in this case as 
against the United States was the Federal Tort Claims Act, but as between 
the plaintiff and the individual defendant, jurisdiction of the court was by 
reason of diversity of citizenship. I might add, in connection with the 
Englehardt case, that the jury found in favor of the plaintiff as against the 
individual defendant J. D. Quillen in the sum of $3,000.00, and the court 
found for the plaintiff against the United States for a like sum, each de- 
fendant paying $1,560.00 of the judgment to the plaintiff.” Letter from Mr. 
James B. Murphy, Assistant United States Attorney for the District of Md. 
July 29, 1948. 

75 Rule 14 (a), 28 U.S.C. following §723 (c) (1946). 

7636 Stat. 1091 (1911), 48 Srar. 775 (1934), 50 Srar. 738 (1937), 54 
Stat. 143 (1940), 28 U.S.C. §41 (1) (1946); United States v. Conti, 27 F. 
Supp. 756 (S.D. N.Y. 1939); Reconstruction Finance Corp. v. Krauss, 12 F.. 
Supp. 44 (D. N.J. 1935). 

77 1 CYCLOPEDIA OF FEDERAL PROCEDURE §137 (2d ed. 1943). 

78 Hoskie v. Prudential Ins. Co. of America v. Larrac Real Estate Corp., 
39 F. Supp. 305 (E.D. N.Y. 1941); Thompson v. Cranston, 2 F.R.D. 270 
(W.D. N. Y. 1942), aff’d, 132 F. 2d 631 (C.C.A. 2d 1942), cert. denied, 319 
U.S. 741 (1943); Saunders v. Baltimore & O. R.R., 9 Fed. Rules Serv. 14 a. 62, 
case 2 (S.D. W. Va. 1945); Friend v. Middle Transportation Co., 153 F 2d 
778 (C.C.A. 2d 1946), cert. denied, 328 U.S. 865 (1946); Comment, 46 Micu. 
L. Rev. 1069, 1074 (1948). 
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should also be precluded from asserting any claim against the orig- 
inal plaintiff.” 

Contribution is now permitted by court decision or statute in 
a considerable number of states.*° Where state law permits contri- 
bution between joint tortfeasors the original defendant has been 
allowed to implead third parties as joint tortfeasors.** But where 
state law does not permit contribution between joint tortfeasors, 
the defendant may not implead a joint tortfeasor.* 


No reported case has involved an impleaded third party under 
Rule 14, but in a case in the District Court for the District of Mary- 
land, Civ. No. 3536, December 17, 1947, the United States was sued 
under the Tort Claims Act and the government, under Rule 14, im- 
pleaded two third party defendants. The third party defendants 
prayed a jury trial. The government dismissed its action against 
the individuals and there was no jury upon the trial of the case.* 


Denying joinder, the most recent case in which the issue was 
litigated presents virtually all of the arguments thus far directed 
to the proposition.** These arguments briefly stated are: First, a 
judgment against the United States is a bar to a subsequent action 
against the employee* and if Congress had intended that the em- 
ployee, or any other joint tortfeasor, be a party, this provision would 
be meaningless. Second, the act denies a jury trial** to which an in- 
dividual is entitled as a matter of right. Third, the legislative in- 
tent expressed in the committee report of an identical provision of 





79 Comment, 46 Micu. L. Rev. 1069, 1076 (1948). 

80La., Minn., Ore., and Pa. permit contribution between joint tort- 
feasors without the aid of statutes. Twelve other states and the Territory 
of Puerto Rico by statute: Ga., Kan., Ky., Md., Mich., Mo., N.M., N.Y., 
N.C., Texas, Va., W.Va., For a complete list of code sections see, Comment, 
42 Inu. L. Rev. 344, 356 n. 56 (1947). 

81 Crum v. Applachian Elec. Power Co. v. Winisle Coal Co., 29 F. Supp. 
90 (S.D. W.Va. 1939); Gray v. Hartford Accident and Indemnity Co., 31 F. 
Supp. 299 (W.D. La. 1940), aff'd, 32 F Supp. 335 (W.D. La. 1940); Kravas v. 
Great Atlantic and Pacific Tea Co., 28 F. Supp. 66 (W.D. Pa. 1939). 

82 Brown v. Cranston, 132 F. 2d 631 (W.D. N.Y. 1942), cert. denied sub. 
nom., Cranston v. Thompson, 319 U.S. 741 (1943). Contra: Gatink v. Town- 
ship of Holland, 28 F. Supp. 67 (D. N.J. 1939). 

88Letter from Mr. James B. Murphy, Assistant States Attorney, 
for the District of Maryland, dated July 29, 1948. 

84 Uarte v. United States, 7 F.R.D. 705 (S.D. Cal. 1948). 

85 U.S. C.A. §2676 (1948), 60 Star. 843, §410 (b) (1946), as amended, 
61 Stat. 722 §410 (b) (1947), 28 U.S.C. §931 (b) (1946). 

86 28 U.S.C.A. §2402 (1948), 60 Stat. 843 §410 (a) (1946), as amended, 
61 Stat. 722 §410 (a) (1947), 28 U.S.C. $931 (a) (1946). 
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1948] COMMENTS 
a prior bill expressly negatives such joinder.*’ Fourth, joinder has 
been denied by the courts in actions under other acts permitting 
suits against the United States.** 

Joinder of parties plaintiff depends upon the congressional in- 
tent plus the fact that each plaintiff joined be a real party in 
interest. An insurer which has paid its liability to its insured has 
been held a real party in interest.*° 

In an action for wrongful death where there was no eye witness 
and the plaintiff failed to produce evidence of negligence or facts 
from which negligence and causation by negligence might be in- 
ferred, the complaint was considered insufficient as a matter of law 
and was dismissed.”° 

Where an action was begun in a state court with the Recon- 
struction Finance Corporation as defendant, removal to a federal 
court, on the basis of the jurisdiction granted by the Tort Claims 
Act required that the amount in controversy exceed $3,000.00." 


Causes OF ACTION ARISING OUTSIDE THE UNITED STATES 


Claims arising in a foreign country are exempted from the cov- 





* House Judiciary Committee Report on H.R. 181, 79th Cong., Ist 
Sess. 1945. “The bill, therefore, does not permit any person to be joined as 
a defendant with the United States and does not lift the immunity of the 
United States from tort actions except as jurisdiction is specifically con- 
ferred upon the district courts by this bill.” 

88a) actions under the Tucker Act, 36 Stat. 1093 (1911), 42 Srar. 311 
(1921), 43 Star. 348 (1924), 43 Srar. 972 (1925), 44 Srar. 121 (1926), 28 
U.S.C. §41 (20) (1946). 

b) actions under the Suits in Admiralty Act, 41 Stat. 525 (1920), 46 
U.S.C. §742 (1946). Defense Supplies Corp. v. United States Lines, 148 F. 
2d 311 (C.C.A. 2d 1945) (But note that this case turned on the fact that 
the United States was the real party in interest and was suing the United 
States. The plaintiff and defendant cannot be the same person, for in that 
event there is no real case or controversy). 

89 Hill v. United States, 74 F. Supp. 129 (N.D. Tex. 1947). Contra: 
Gray v. United States, 77 F. Supp. 869 (D. Mass. 1948). This problem is 
discussed further in this article under the heading “Derivative Claims”, 
infra p. 484. 

9° Johnson v. United States, 75 F. Supp. 134 (E.D. N.Y. 1947), aff’d. 168 
F. 2d 886 (C.C.A. 2d 1948). See also, Colerick v. United States, 77 F. Supp. 
953 (N.D. Fla. 1948) (Last clear chance doctrine not applied where the 
government employee disregarded a traffic light, because plaintiff was 
entitled to assume that the government’s agent would obey the traffic 
light); Lundy v. United States, 78 F. Supp. 354 (N.D. Fla. 1948) (Contribu- 
tary negligence which is the proximate cause of the accident bars recovery). 

1 Crowder v. Reconstruction Finance Corp., Civ. No. 4543, W.D. Mo., 
Feb. 18, 1947. Cf. Wickman v. Inland Waterways Corp., 78 F. Supp. 284 
(D. Minn. 1948), where the court held that a Government corporation can 
no longer be sued in its own name for tort. The Tort Claims Act provides 
for the exclusive remedy and the United States must be sued in its own 
name. 
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erage of the act.°*? Three cases, however, have had to interpret 
“foreign country.” In the first of these cases,** plaintiff contended 
that Newfoundland was not a foreign country but a possession 
because the area where the claim arose was held by the United 
States under a ninety-nine year lease.** The court held that New- 
foundland is a foreign country, and Congress specifically limited 
the meaning of “possessions” to those having district courts.** The 
second involved an accident occurring on Saipan, and the court 
held that possession and control by reason of military conquest 
and trusteeship by designation of the United Nations were insuffi- 
cient to take it out of the exemption.* The third involved an injury 
to a member of the army of occupation in Belgium, and the court 
held that “foreign country” means all lands other than those for 
which Congress is the supreme legislative body, and the degree of 
control exercised by the executive branch of the government is im- 
material.*’ 


LIABILITY GOVERNED BY STATE LAW 


The act provides that the United States shall be liable “in ac- 
cordance with the law of the place where the act or omission oc- 
curred,”°* except that the United States shall not be liable for puni- 
tive damages; but where state law provides only for punitive dam- 
ages, the United State shall be liable for actual or compensatory 
damages.*® The United States shall be liable for interest only after 
judgment.” 


State law is controlling as to negligence.’ Recovery is not 





92 28 U.S.C.A. §2680 (k) (1948), 60 Srar. 845 §421 (k) (1946), 28 U.S.C. 
§943 (k) (1946). 

93 Spelar v. United States, 75 F. Supp. 967 (E.D. N.Y. 1948). 

°4 Relying on such construction given in a claim for wages under the 
Fair Labor Standards Act of 1938, 52 Stat. 1060 (1938), 60 Srar. 1095 
(1946), 28 U.S.C. §201) (1946). Connell v. Vermilya-Brown Co., Inc., 164 
F. 2d 924 (C.C.A. 2d 1947). 

95 28 U.S.C.A. §1346 (b), 60 Srar. 843 §410 (a) (1946), as amended, 61 
Stat. 722 $410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

6 Brunell v. United States, 77 F. Supp. 68 (S.D. N.Y. 1948). 

97 Straneri v. United States, 77 F. Supp. 240 (E.D. Pa. 1948). 

9828 U.S.C.A. §1346 (b) (1948) 60 Srar. 843 §410 (a) (1946), as 
amended, 61 Star. 722 §410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

9928 U.S.C.A. §2674, 60 Star. 843 §410 (a) (1946), as amended, 61 
Stat. 722 $410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

100 28 U.S.C.A. §§2411, 2674 (1948). 60 Srar. 843 §410 (a) (1946), as 
amended, 61 Stat. 722 §410 (a) (1947), 28 U.S.C. §931 (a) (1946). 

101 Spell v. United States, 72 F. Supp. 731 (S.D. Fla. 1947) (state law 
makes it a duty to stop if blinded by the lights of an oncoming car and 
failure to do so is negligence); Norton v. United States, 74 F. Supp. 278 
(S.D. Tex. 1948); Parmiter v. United States, 75 F. Supp. 823 (D. Mass. 1948); 
Barnett v. United States, 78 F. Supp. 186 (N.D. Fla. 1948). 
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diminished on account of any insurance the claimant has re- 
ceived.'** Notwithstanding the provision of the state law which 
prevents an infant being charged with contributory negligence, 
where the evidence shows that the infant’s actions were the sole 
proximate cause, there is no ground upon which the United States 
may be held liable.'” 


When an injury involves both property damage and personal 
injuries and the complainant has been compensated for one, it be- 
comes essential to determine whether there is one cause of action 
for both’ or whether there is a separate cause of action for 
each.’ No problem is presented if the state courts have decided 
the question; but where the state courts have not decided the ques- 
tion, since there is no settled federal rule, it is assumed that the 
state courts and the federal appellate courts would follow the ma- 
jority rule that there is one cause of action for both property dam- 
age and personal injuries resulting from the single wrongful act.’ 
The requirement of the local law that the plaintiff must establish 
his freedom from contributory negligence is substantive and must 
be applied by the federal courts.’’’ Therefore, in cases brought 
under the Tort Claims Act in states where the plaintiff has the 
burden of establishing his freedom from contributory negligence, 
Rule 8 (c),’** providing that contributory negligence is an affirma- 
tive defense, is not applicable.’ 


Federal courts follow the lex fori as to privileged communica- 
tions,'?® but a statement by the deceased, as to whether he saw the 
car which struck him, has no reasonable connection with the treat- 
ment to be rendered by the attending physician and is not privi- 
leged.'** Under the Tort Claims Act, the law and terminology of 
the forum should be applied as to res gestae.**” 


The measure and extent of damages is substantive and the law 





102 Parmiter v. United States, supra note 101. 

103 Madden v. United States, 76 F. Supp. 41 (N.D. Fla. 1948). 

104 King v. Chicago, M. & St. P.R.R., 80 Minn., 83, 82 N.W. 1113 (1900). 

105 Vasu v. Kohlers, Inc., 145 Ohio St. 321, 61 N.E. 2d 707 (1945). 

106 Van Wie v. United States, 77 F. Supp. 22 (N.D. Iowa 1948); King 
v. Chicago, M. & St. P. R.R., supra note 104. 

107 Van Wie v. United States, supra note 106; Ft. Dodge Hotel Co. v. 
Bartlet, 119 F. 2d 253 (C.C.A. 8th 1941). 

108 Federal Rules of Civil Procedure, 28 U.S.C. following §723 (c) 
(1946). 

109 Van Wie v. United States, supra note 106. 

110 Van Wie v. United States, supra note 106. Cf. Munger v. Swedish 
American Lines, 35 F. Supp. 493 (S.D. N.Y. 1940); Aetna Life Ins. Co. v. 
McAdoo, 106 F. 2d 618 (C.C.A. 8th 1939); Union P. R.R. v. Thomas, 152 Fed. 
365 (C.C.A. 8th 1907). 

111 Van Wie v. United States, 77 F. Supp. 22 (N.D. Iowa 1948). 
112 Ibid, 
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of the place of injury must be applied."** In applying the state law 
to determine the measure of recovery, some unusual determina- 
tions are obtainable. For example, in the Van Wie case,'** the court 
applied rules set forth by Iowa courts and allowed probable future 
accumulations less the current discount rate of a good sound in- 
vestment;''® and in the same case it was found that under the state 
law, the personal representative may not recover the amount ex- 
pended for funeral expenses, but is entitled to interest, at the cur- 
rent rate, on the amount so expended, for decedent’s normal life 
expectancy at time of his death. 


In Massachusetts when an insurer by terms of its policy be- 
comes a subrogee rather than assignee of the insured’s claim, the 
insurer is not entitled to the benefit of the statute permitting an 
assignee under a written assignment to sue in his own name,”* but 
is relegated to its rights under the common law of Massachusetts 
denying the right of a subrogee to sue the tortfeasor in his own 
name."?’ 


DERIVATIVE CLAIMS 


There is a rather one-sided split of authority on the right of an 
insurance company to sue the United States. The overwhelming 
number of the reported district court cases permit such actions,™* 





113 Slater v. Mexican National R.R., 194 U.S. 120 (1904); Common- 
wealth Fuel Co. v. McNeil, 103 Conn. 390, 130 Atl. 794 (1925). 

114 See note 22 supra. 

115 Stein v. Sharpe, 229 Iowa 812, 295 N.W. 155 (1940); In re Kees’ 
Estate, 31 N.W. 2d 380 (Iowa 1948). 

116 Mass. ANN. Laws c. 231, §5 (1933). 

117 Gray v. United States, 77 F. Supp. 869 (D. Mass. 1948); Clark v. 
Wilson, 103 Mass. 219 (1869). Cf. Southern R.R. v. Blunt & Ward, 165 Fed. 
258 (S.D. Ala. 1908) (same result where value of subrogor’s right exceeds 
amount paid by him to insurer-subrogee). 

1184) Permitting derivative actions against the United States: Oahu 
R.R. & Land Co. v. United States, 73 F. Supp. 707 (D. Hawaii 1947); Hill v. 
United States, 74 F. Supp. 129 (N.D. Tex, 1947); Wojciuk v. United States, 
74 F. Supp. 914 (E.D. Wis. 1947); Forrester v. United States, 75 F. Supp. 272 
(E.D. Wis 1947); Grace v. United States, 76 F. Supp. 850 (S.D. N.Y. 1948); 
Niagara Fire Ins. Co. v. United States, 76 F. Supp. 850 (S.D. N.Y. 1948); 
Insurance Co. of North America v. United States, 76 F. Supp. 951 (E.D. Va. 
1948); Van Wie v. United States, 77 F. Supp. 22 (N.D. Iowa 1948); Town of 
Amherst v. United States, 77 F. Supp. 80 (W.D. N.Y. 1948); State Road 
Dept. of Florida v. United States, 78 F. Supp. 278 (N.D. Fla. 1948). 

b) Denying derivative actions: Bewick v. United States, 74 F. Supp. 
730 (N.D. Tex. 1947); McCasey v. United States (Unreported) (E.D. Mich.); 
Cascade County v. United States, 75 F. Supp. 850 (D. Mont. 1948); Aetna 
Casualty & Surety Co. v. United States, 76 F. Supp. 333 (E.D. N.Y. 1948). 
In Gray v. United States, 77 F. Supp. 869 (D. Mass. 1948) action brought 
by an insurance company was dismissed, but for the reason that under 
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and the only two circuit courts of appeals deciding the issue have 
reversed lower court decisions denying the right.?** 

The government’s contentions have been practically the same 
in every case, namely, congressional intent, strict construction, and 
anti-assignment act. Many cogent arguments have been advanced 
by the courts permitting derivative suits to dispel the government’s 
objections, some of which follow: First, the words of the act indi- 
cate a clear and sweeping waiver of immunity and a subrogee is a 
claimant whose claim exists “on account of” damage to property.?”° 
Second, nothing supports the government’s contention that Congress 
intended the word “claimant” to refer only to the one originally 
sustaining the loss or injury. The same phrase was utilized in the 
Small Tort Claim Act'** under which subrogees’ claims were con- 
sistently approved by Congress.'** Third, had Congress intended to 
exempt subrogees, it would undoubtedly have included subrogees 
in the exempt categories of the act as it did in the Foreign Claims 
Act. Failure to exclude subrogation claims is strong evidence 
of an intention to include them in view of the historical background 
of the act.’** Fourth, the intent of Congress was to relieve its mem- 
bers of the burden of considering hundreds of private claims at each 
session.’** Fifth, “a comparison of the Federal Torts Claims Act 
with the Suits in Admirality Act may reasonably lead to the con- 
clusion that the language of the Tort Claims Act is broader.”!** The 





Massachusetts law a subrogee has no right to sue the tortfeasor in his own 
name but the subrogee’s rights are equitable in nature, entitling him to 
sue the tortfeasor only in the name of the subrogor. By the terms of the 
policy the insurance company became the subrogee rather than assignee. 

119 Employer’s Fire Ins., Co. v. United States, 167 F. 2d 655 (C.C.A. 
9th 1948), reversing 74 F. Supp. 669 (S.D. Cal. 1947); Old Colony Ins. Co. 
v. United States, 168 F. 2d 931 (C.C.A. 6th 1948) reversing 74 F. Supp. 723 
(S.D. Ohio 1947). 

12060 Stat. 843 §410 (a) (1946), as amended, 61 Strat. 722 §410 (a) 
(1947), 28 U.S.C. §931 (a) (1946). In the present form, 28 U.S.C.A. §1346 
(1948), the words “on account of” are omitted. Employers’ Fire Ins. Co. v. 
United States, supra note 119; Niagara Fire Ins. Co. v. United States, supra 
note 118 (a). 

121 42 Star. 1066 (1922), 31 U.S.C. §215 (1940). 

122 Employers’ Fire Ins. Co. v. United States, supra note 119; Wojciuk 
v. United States, supra note 118 (a); Niagara Fire Ins. Co. v. United States, 
supra note 118 (a). H.R. Rep. No. 2655, 79th Cong. 2d Sess. 5, 13 (1946). 

123 31 U.S.C. §224 (d) (1946); “including claims of insured but exclud- 
ing claims of subrogees.”” Employers’ Fire Ins. Co. v. United States, supra 
note 119; Niagara Fire Ins. Co. v. United States, swpra note 118 (a); Insur- 
ance Co. of North America v. United States, supra note 118 (a). 

124 36 Ops. ATt’y GEN. 553 (1932); Employers’ Fire Ins. Co. v. United 
States, supra note 119; Insurance Co. of North America v. United States, 
supra note 118 (a). 

125 Forrester v. United States, 75 F. Supp. 272 (E.D. Wis. 1947). 

126 Employers’ Fire Ins. Co. v. United States, 167 F. 2d 655, 657 (C.C.A. 
9th 1948). 
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Suits in Admiralty Act covers claims of subrogees.’*? Regulations 
promulgated by the War Department for guidance in administrative 
settlement of claims, provide that claims otherwise valid shall not 
be rejected merely because the claimant has been paid by an in- 
surer. A claim in the name of a subrogated insurer shall be de- 
termined and paid under local law.'** Sixth, where a statute con- 
tains a clear and sweeping waiver of immunity from suit on all 
claims with certain well-defined exceptions, resort to strict con- 
struction cannot be had to enlarge the exceptions.” Seventh, the 
anti-assignment act’*® has reference only to voluntary assignments 
of claims against the United States, and not to transfers of title by 
operation of law.’** The purpose of the Assignment of Claims 
Act'* is to protect the United States against loss of defenses which 
it has to claims by an assignor which might not be applicable to an 
assignee. Such defenses are expressly reserved under the Tort 
Claims Act.'** Subrogation is not an assignment to a stranger which 
might possibly bring into play the anti-assignment statute.'** Sub- 
rogation is the enforcement of the original claim and is the injured 
person’s claim although enforced by another.'* Eight, multiplicity 
of suits cannot occur because both insured and insurer are bound 
by the adjudication.’** Ninth, if the government’s view were 
adopted, the effect could easily and legitimately be avoided either 
by the insurer’s stipulation that the insured sue the United States 





127 Employers’ Fire Ins. Co. v. United States, supra note 126; For- 
rester v. United States, swpra note 125. 

128 U, S. CopE CONGRESSIONAL SERVICE 2106 et seq. (1947); Grace v. 
United States, 76 F. Supp. 174 (D. Md. 1948). 

129 Employers’ Fire Ins. Co. v. United States, supra note 126; Niagara 
Fire Ins. Co. v. United States, 76 F. Supp. 850 (S.D. N.Y. 1948); Insurance 
Co. of North America v. United States, 76 F. Supp. 951 (E.D. Va. 1948). 

130 R.S. §3477 (2d ed. 1878), 35 Srat. 411 (1908), 54 Strat. 1029 (1940), 
31 U.S.C. §203 (1946). | 

131 Employers’ Fire Ins. Co. v. United States, supra note 126; Hill v. 
United States, 74 F. Supp. 129 (N.D. Tex. 1947); Wojciuk v. United States, 
74 F. Supp. 914 (E.D. Wis. 1947); Forrester v. United States, 75 F. Supp. 
272 (E.D. Wis. 1947); Niagara Fire Ins. Co. v. United States, supra note 129; 
Grace v. United States, supra note 128; Insurance Co. of North America v. 
United States, supra note 129; National Bank of Commerce v. Downie, 218 
U.S. 345 (1910); Martin v. National Surety Co., 300 U.S. 588 (1937); Mc- 
Kenzie v. Irving Trust Co., 323 U.S. 365 (1945). 

132 See note 130 supra. 

133 28 U.S.C.A. §1346 (b,c) (1948), 60 STar. 844 §411 (1946), 28 U.S.C. 
§932 (1946). Grace v. United States, supra note 128, State Road Dept. of 
Florida v. United States, 78 F. Supp. 278 (N.D. Fla. 1948) (Counter- 
claim by the United States). 

134 Forrester v. United States, supra note 131. 

135 Insurance Co. of North America v. United States, supra note 129; 
United States v. American Tobacco Co., 166 U.S. 468 (1897). 

136 Forrester v. United States, supra note 131. 
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as a prerequisite to recovery against the insurer, or by making a 
loan and bringing an action in the name of the insured.*** A direct 
suit is not contrary to any policy of the United States.*** 


The four cases denying the right to bring derivative suits have 
followed the same lines of reasoning but reach a different result. 
The Assignment of Claims Act'*® “strikes at every derivative in- 
terest, in whatever form acquired and incapacitates every claimant 
upon the government from creating an interest in the claim in any 
other than himself.”**° If the subrogation agreement were volun- 
tarily carried out it would violate the statute; and were the insured 
to refuse and the insurance company to be subrogated by operation 
of law, there would still be a violation of the statute.’*: “It embraces 
alike legal and equitable assignments.”*** 


The contention that the anti-assignment statute does not apply 
when there has been a transfer of title by operation of law’** applies 
only when the title to property passes and does not encompass an 
assignment of an action in tort against the United States.** One of 
the primary reasons for the anti-assignment statute was to protect 
the government from multiplication of the number of persons with 
whom it must deal; therefore, if permitted under the Tort Claims 
Act, it is contrary to the intent of the act.'* 


Expressio unius est exclusio alterius is not permitted by the 
exclusions of the Tort Claims Act, since that section'** is one of 
restriction upon the consent granted by the government and not one 
of enlargement.'*’ The right to sue the government must be de- 





137 Tuckenbach v. McCahan Sugar Co., 248 U.S. 139 (1918); The Plow 
City, 122 F. 2d 816 (C.C.A. 3d 1941), cert. denied, 315 U.S. 798 (1941); State 
Road Dept. of Florida v. United States, supra note 133. 

138 Insurance Co. of North America v. United States, 76 F. Supp. 951 
(E.D. Va. 1948). 

189 31 U.S.C. §203 (1946): “. .. shall be absolutely null and void, unless 
they are freely made and executed in the presence of at least two attesting 
witnesses, after the allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the payment thereof.” (Em- 
phasis supplied). 

140 National Bank of Commerce v. Downie, 218 U.S. 345, 353 (1910); 
Cascade County v. United States, 74 F. Supp. 850 (D. Mont. 1948). 

141 Cascade County v. United States, supra note 140; Bewick v. United 
States, 74 F. Supp. 730 (N.D. Tex. 1947). 

142 National Bank of Commerce v. Downie, supra note 140 at 353. 

143 Western Pacific Co. v. United States, 268 U.S. 271 (1925); United 
States v. Gillis, 95 U.S. 407 (1877). 

144 Cascade County v. United States, supra note 140. 

145 Cascade County v. United States, supra note 140. See Goodman v. 
Niblack, 102 U.S. 556 (1880). 

146 28 U.S.C.A. § 2680 (1948), 60 Srat. 845 §421 (1946), 28 U.S.C. §943 
(1946). 

147 Cascade County v. United States, supra note 140. 
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termined solely from the section granting the right and not by 
negative implication from the specific exemptions. The Act is for 
the benefit of the citizens and is so restricted.‘** To hold that the 
grant to claimants for damage, loss, injury, or death includes claims 
of a subrogee would do violence to the language of the statute '*® 
which, as a waiver of sovereign immunity, must be strictly con- 
strued.’*® Nor can it be shown that there is a close analogy be- 
tween the Tort Claims Act and the Suits in Admiralty Act which 
provides for the bringing of a libel in personam against the United 
States in cases where “a proceeding in Admiralty could be main- 
tained’”’**' against private owners.’*” 


DAMAGES 

The goal of virtually every civil action is to recover damages. 
The number of claims filed and the amount asked in the two fiscal 
years since the Tort Claims Act became effective will be found in 
the table following. In 179 cases disposed of, as of March 31, 
1948, the United States had already been held liable for a total 
of $993,186.07, with 402 cases filed in 1947 still pending and all of 
the 1058 cases filed in 1948 still pending. 

The individual claims have varied from $163.28'** to three 
claims totaling $18,917,878.00'** for property damage and injuries re- 
sulting from the Texas City disaster of 1947. It is too early to 
draw any conclusions of the comparative merit of trial by court 
and trial by jury in the allowance of damages. The plaintiff has 
been held to be entitled to damages for physical injuries, pain, 
suffering, medical expenses, and property damage.'** Loss of earn- 
ings has been allowed where the injured person suffered such loss.'** 





148 Bewick v. United States, supra note 141. 

149 Aetna Casualty & Surety Co. v. United States, 76 F. Supp. 333 
(E.D.N.Y. 1948). 

150 Cascade County v. United States, supra note 140; Aetna Casualty 
& Surety Co. v. United ‘States, supra note 149. 

1514] Srat. 525 (1920), 46 U.S.C. §742 (1946). 

152 Aetna Casualty & Surety Co. v. United States, swpra note 149. 

153 Civ. No. 10,067, D. N.J., dismissed Nov. 14, 1947. 

154 Civ. No. 535—$8,000,000.00, Civ. No. 666—$9,500,553.00, Civ. No. 
667—$1,417,325.00; District Court for the Southern District of Texas, Gal- 
veston, Texas, filed in fiscal year ending June 1948. 

155 McMullan v. United States, 75 F. Supp. 164 (E.D. N.Y. 1947); Camp- 
bell v. United States, 75 F. Supp. 181 (E.D. La. 1948); Parmiter v. United 
States, 75 F. Supp. 823 (D. Mass. 1948); Bickley v. United States, 77 F. 
Supp. 454 (E.D. S.C. 1948); Colerick v. United States, 77 F. Supp. 953 
(N.D. Fla. 1948). 

156 Norton v. United States, 74 F. Supp. 278 (S.D. Tex. 1948) (al- 
lowed profits plaintiff would probably have made in real estate transac- 
tions); McMullan v. United States, supra note 155; Bickley v. United 
States, supra note 155; Colerick v. United States, supra note 155; Barnett 
v. United States, 78 F. Supp. 186 (N.D. Fla. 1948). 







































1948] COMMENTS 489 
One case has allowed future nursing expenses for the life expec- 
tancy of the plaintiff and future anticipated medical expenses.'*’ 
The only reported case involving the death of an infant allowed 
damages for loss of the child’s earning capacity during minority less 
cost of maintenance, funeral expenses, and loss of association.'®* 
Recovery is not to be diminished on account of any insurance the 
plaintiff may have received,’*’ but the Act requires that the court 
determine the amount of attorney’s fees— not to exceed 20% of 
the recovery — which must be paid out of the award but not in 


addition to it.'®° 


At the present time there are sixteen cases pending in the vari- 
ous circuit courts of appeals. No case has been appealed to the 
Court of Claims,'** and no cases are pending in the Supreme Court 
of the United States.’ 

William Bentle Devaney, Jr. 


August 2, 1946 — June 30, 1947 








| Number | Number 
of Cases | of Cases Total Recovery 
With Without Amounts Asked | In 179 Cases 
Total Stated Stated |Under Cases With As 
Nature of Action | Claims |Amounts |\mounts*| Stated Amounts [March 31, 1948 








Personal injury — 











motor vehicle | 414 | 286 | 128 | $ 7,330,096.78 | 
Personal injury — l | | 
other | 140 | 74 | 66 |  2,306,476.13 | 
Personal property | | | | | 
damage | 84 | 56 | 28 |  1,223,338.01 | 
Real property damage | 16 | 13 | 3 | 106,698.00 | 








654 | 429 225 | $10,966,608.92 | $993,186.07 








157 Campbell v. United States, supra note 155. See also Colerick v. 
United States, supra note 155. 

158 Wilscam v. United States, 76 F. Supp. 581 (D. Hawaii 1948). 

159 Parmiter v. United States, supra note 155. 

160 28 U.S.C.A. §2678 (1948), 60 Stat. 846 §422 (1946), 28 U.S.C. §944 
(1946). Provision of the act is permissive—“may allow”’—and not man- 
datory. Spell v. United States, 72 F. Supp. 731 (S.D. Fla. 1947); Norton 
v. United States, supra note 156. 

161 28 U.S.C.A. §1504 (1948), 60 Srat. 844 §412 (1946), 28 U.S.C. §933 
(1946). 

162 Information furnished by Mr. H. G. Morrison, Assistant Attorney 
General, Claims Division, Department of Justice, in a letter dated August 
5, 1948. 
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July 1, 1947— March 31, 1948 
ae My Tel B 
"With : Without Amounts Asked ~y 179 Cases 
Total Stated Stated |Under Cases With As Of 
Nature of Action Claims |Amounts /Amounts*| Stated Amounts /|March 31, 1948 
Personal injury — 
motor vehicle 411 | 354 | 57 | $ 8,408,141.55 | $993,186.07 
Personal injury — | 
other 253 | 222 31 23,070,085.15 
Personal property | | 
damage | 109 | 89 20 985,759.81 
| 


Real Property damage 285 


75 | 210 | 10,460,830.46 














1058 | 740 | 318 | $42,924,816.97 


$993,186.07 








amount of damages asked. So far as it can be determined, there was a 


each 


This information was supplied by the Administrative Office of the United States Courts, and 


compiled by Mr. W. B. Devaney, Sr. 


*Previously the courts were not required by the administrative oiice to indicate the 


of these cases. 


Cases filed August 2, 1946— June 30, 1947 
Pending (March 31, 1948) __-______________ ES Na 
I CU tn 
0 Se ee eee ee piceasaaencatchiaedian 
ec ea eee Tao Ay SNe a een ee 
Removed to State Court________________. = ee 


Re Ne) en en 


specific amount asked in 

















A Proposed Act to Create an Ohio Court of Claims 


INTRODUCTION 


Possibly the most incongruous yet hardiest survival from the 
monarchistic background of our democratic governmental struc- 
ture has been the doctrine that the king can do no wrong, and that, 
consequently, the king can not be sued. The word “state” was 
early substituted for the word “king”, but the fear that state liability 
might seriously interfere with the efficient functioning of the gov- 
ernment resulted in a wholesale adoption of the doctrine by the 
respective states as well as by the Federal Government. Ohio has 
been more reluctant than most to shed her immunity from liability 
and from suit. On September 3, 1912, Article I, Section 16, was 
adopted, giving the legislature the power to provide the courts and 
manner in which suits against the state might be brought. The 
provision clearly is not self-executing* and the general assembly 
has not seen fit to implement it by providing means for a truly 
judicial determination of a claimant’s rights against the state of 
Ohio. 


The earliest system for the relief of those whom the state had 
injured or wronged was a pure adaptation of the monarchist pro- 
cedure. There being no legal obligation to rectify the wrong, any 
compensation was patently a gratuity on the part of the legislature, 
rather than a recognition of the individual’s rights. The flaws of 
the system are too obvious to require discussion. In addition to 
the complete failure to safeguard the individual’s rights against the 
state, the legislature, as an elected political body whose primary 
function is the promulgation of general law, is poorly qualified to 
determine the rights of either the state or the individual in any 
given case. 


Recognizing these defects, the legislature created the Sundry 
Claims Board,’ a part-time establishment of elected and appointed 
state officials, who hear and decide claims against the state. On the 
basis of their decision, a recommendation is made to the legislature, 
which may or may not allow any or all of the claims at the next 
regular session. The functioning of the Sundry Claims Board is 
discussed at length elsewhere in this issue. The point here sought 
to be emphasized is that the final determination of the validity of 
a claim against the state still is reserved to the legislature. 





1 Raudabaugh v. State, 96 Ohio St. 513, 118 N.E. 102 (1917); Palumbo 
v. Industrial Commission, 140 Ohio St. 54, 42 N.E. 2d 766 (1942). 
* Onto GEN. Cope, §270-6 (1946). 
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The adjudication of rights under any particular set of facts is 
clearly a judicial function by nature. It is the purpose of the Court 
of Claims Act to establish in Ohio a judicial procedure whereby any 
claimant against the state is assured of an impartial hearing and a 
considered adjudication of his rights, and to provide a method for 
immediate satisfaction of an awarded judgment. 


COURT OF CLAIMS ACT 


An act to create a Court of Claims, to prescribe its jurisdiction, 
powers and duties, to limit the time within which actions and 
claims against the state of Ohio may be brought, to establish 
the procedure whereby awards granted are satisfied, and to 
repeal Sections 270-6 and 154-36 of the Ohio General Code. 

Be It ENACTED BY THE GENERAL ASSEMBLY OF OHIO: 


Short Title. 
SEcTION 1. The short title of this act is “Court of Claims Act.” 


Creation of court: qualification of judge. 

SecTion 2. The court of claims is hereby established. It con- 
sists of one judge, who, at the time of his election, must be an at- 
torney admitted to practice in the courts of Ohio for at least six 
years.* 


Election of judge: term of office. 

SEcTION 3. The judge of the court of claims shall be elected 
every six years, beginning with the general election of 19__, to 
hold office for a term of six years commencing on the first day of 
January next following his election. In the event of a vacancy in 
the office, caused by resignation, death, illness or other disability, 
the Governor shall appoint, with the approval of the Senate, a like- 
qualified successor to serve until the next general election, at which 
time a judge shall be elected to serve the remainder of the unex- 
pired term. 


Compensation of judge. 
Section 4. The judge shall receive an annual salary of $9,000.00, 
payable monthly. The judge shall receive actual expenses not to 





*The establishment of the court of claims by the legislature would 
seem clearly to fall within the constitutional power of the legislature 
under the provisions of Article IV, Section 1. In this regard, see State 
v. Davis, 119 Ohio St. 596, 165 N.E. 298 (1929). The qualifications for the 
judge of the court of claims correspond to those established by the legisla- 
ture for the judges of the courts of common pleas. The court of claims, as 
established by this draft act, is of substantially equal stature with the 
court of common pleas, and, to that end, similar standards, practices and 
procedures are sought to be drawn between a claim brought before the 
court of claims and a civil action before the court of common pleas, 
wherever feasible. 
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exceed ten dollars per day during the court session when the court 
is sitting in a county other than the county in which the judge 


resides. 


Court of Claims Districts. 

Section 5. There are hereby established three Court of Claims 
districts within the State of Ohio. 

The first district is composed of the following counties: Allen, 
Athens, Belmont, Champaign, Clark, Coshocton, Crawford, Defiance, 
Delaware, Fairfield, Fayette, Franklin, Fulton, Gallia, Guernsey, 
Hancock, Hardin, Henry, Hocking, Jackson, Knox, Lawrence, Lick- 
ing, Logan, Lucas, Madison, Marion, Meigs, Monroe, Morgan, Mor- 
row, Muskingum, Noble, Ottawa, Paulding, Perry, Pickaway, Pike, 
Putnam, Sandusky, Scioto, Seneca, Union, Vinton, Washington, 
Williams, Wood, Wyandot. 

The second district is composed of the following counties: Ash- 
land, Ashtabula, Carroll, Columbiana, Cuyahoga, Erie, Geauga, 
Harrison, Holmes, Huron, Jefferson, Lake, Lorain, Mahoning, Me- 
dina, Portage, Richland, Ross, Stark, Summit, Trumbull, Tus- 
carawas, Wayne. 

The third district is composed of the following counties: 
Adams, Auglaize, Brown, Butler, Clermont, Clinton, Darke, Greene, 
Hamilton, Highland, Mercer, Miami, Montgomery, Preble, Shelby, 
Van Wert, and Warren.* 


Court sessions. 

Section 6. The court of claims shall hold at least three terms 
of court in each year. The first session shall commence on the first 
day of February and shall be held in the city of Columbus, in 
Franklin County, in the first court of claims district. The second 
session shall commence on the first day of May and shall be held 
in the city of Cleveland, in Cuyahoga County, in the second court 
of claims district. The third session shall commence on the first 
day of September and shall be held in the city of Cincinnati, in 
Hamilton County, in the third court of claims district.° 


The districts established by Section 5 are balanced by geograph- 
ical area, population and incidence of claims, as supplied by the files of 
the Director of Finance of the State of Ohio in his capacity as a member 
of the Sundry Claims Board. 

5 The total number of claims heard annually by the Sundry Claims 
Board over the period 1944-1947 indicates that it is well within the limits 
of physical possibility for one court to hear and determine all the claims 
filed against the state. Obviously, the need for economy in government is a 
factor favoring the one-court system. The “circuit-riding” provision of 
Section 6, prescribing three terms of court at separated population 
centers of the state, has been devised to protect the interests of the claimant 
and the state, in that witnesses and evidence may be produced, and personal 
appearance assured, with a minimum of expense and inconvenience. 
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When he deems it necessary, the judge of the court of claims 
may hold a special session in any of the three districts. In such 
case, the judge shall issue an order for such special session to the 
clerk of court at least three weeks prior to the commencement of 
the special session. The clerk shall forthwith cause notice of the 
session to be published in newspapers of general circulation in all 
of the counties of the district in which the special session is to be 
held.° 


Court of record; official seal. 

SEcTIon 7. The court of claims is hereby made a court of rec- 
ord. The court is authorized to adopt an official seal, with suitable 
device and inscription. A description of the seal and an impression 
thereof shall be filed in the office of the secretary of state. 


Clerk of court, appointment, removal. 

SEcTION 8. The judge of the court shall appoint a clerk of the 
court of claims, to hold office for a period not exceeding the term 
of office of the appointing judge. The court may at any time re- 
move the clerk for failure in the performance of the duties of the 
office, or for any manner of incompetence. 


Bond. 

Section 9. Before entering upon his duties, the clerk of the 
court of claims shall give a bond to the state in the sum of ten thou- 
sand dollars, with two or more sureties approved by the court, con- 
ditioned on the faithful discharge of the duties of his office. The 
bond, with the approval of the court and the oath of office indorsed 
thereon, shall be deposited with the secretary of state. 


Clerk of court, duties. 

Section 10. The clerk of the court of claims shall prepare the 
docket, attend the sessions, record the orders, judgments and pro- 
ceedings of the court of claims, and issue necessary process. 


Clerk of court, compensation. 

SecTIon 11. The clerk of the court of claims shall receive an 
annual salary of $3,600.00. When the court is in session in a county 
other than that in which he resides, he shall receive actual ex- 
penses not to exceed ten dollars per day. 


Shorthand reporter; other appointments. 


SEcTION 12. The judge of the court of claims may appoint a 
shorthand reporter at a salary not to exceed $2,400.00 annually, and 
may remove him from his appointment for incompetency or failure 
in the performance of duties assigned him by the court. It is the 





6 This special term provision is similar to that provided for the courts 
of Ohio by the Ohio General Code. 
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duty of the shorthand reporter, under the direction of the court, to 
prepare the decisions of the court for publication. 

The judge may further appoint, from time to time, such cleri- 
cal assistants as are necessary to the proper and efficient function- 
ing of the court. 


Attorney General to represent state. 


Section 13. The attorney general shall represent the state of 
Ohio in all proceedings before the court of claims. 

Waiver of immunity from suit, and from liability. 

Section 14. The state of Ohio hereby waives its immunity from 
suit and from liability, and consents to have its liability determined 
in accordance with the same rules of law applicable in actions 
against individuals and corporations in the common pleas court of 
this state. The waiver and consent defined in this section, however, 
are limited to claims brought in accordance with the provisions of 
this act and in the court of claims.’ 

The defense of inapplicability of the doctrine of respondeat 
superior is expressly waived for actions brought before the court 
of claims.*® 

This section does not repeal or otherwise modify any provision 
of the Workmen’s Compensation Law.° 


Jurisdiction of the court ef claims; limitations. 
Section 15. The court of claims has jurisdiction: 
(1) To hear and determine the claim of any person, corpora- 





7 This waiver of immunity is within the power granted the legislature 
by Article I, Section 16 of the Ohio Constitution. The wording of the 
provision itself has been substantially carried over from the parallel 
section of the New York Court of Claims Act of 1939. The limitation im- 
posed on the waiver of immunity in the last sentence of the paragraph pre- 
cludes the possibility of suit against the state in any other court than the 
court of claims. 

The New York court held that the waiver of immunity by the state 
dispenses with the legal irresponsibility theretofor enjoyed by the subdivi- 
sions of the state. Barnardine v. City of New York, 294 N.Y. 261, 62 N.E. 
2d 604 (1945). Although the language of Section 14 of the draft act is more 
restricted than the comparable section in the New York Act, Ohio courts 
might reach the same conclusion. In view of such a possibility, a statute 
should be enacted making notice a prerequisite to suit. 

8 The experience of the state of Illinois, under whose act this defense 
was not, at first, specifically waived indicates that, even in the face of what 
would seem a clear intent to the contrary, the judiciary has refused to 
recognize the existence of vicarious liability on the part of the state. It is 
believed that the first paragraph of Section 14 of the draft act refutes 
such an interpretation, but the express waiver has been included as a pre- 
cautionary measure. 

® This paragraph has also been devised for the sole purpose of pre- 
cluding judicial mis-interpretation. 
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tion or municipality against the state for the wrongful appropriation 
of any real or personal property or any interest therein; for the 
breach of any contract, express or implied; or for the torts of offi- 
cers, agents or employees of the state while acting as such, includ- 
ing claims for damages resulting from the negligent operation of a 
motor vehicle.’ 


(2) To hear and determine any claim arising out of the same 
transaction in favor of the state against the claimant or against the 
assignor of the claimant." 

(3) To render judgment in favor of the state or the claimant 
for any sum payable by or to the claimant. 

The court of claims is hereby granted all the powers necessary 
to carry out properly the jurisdiction granted and the duties im- 
posed by“this act. 

The court of claims has no jurisdiction: 

(1) To hear a claim arising as a result of a discretionary act 
of an officer, agent or employee of the state.’? 

(2) To entertain prayers for relief in the nature of injunctions 





10Section 15, implementing Article I, Section 16 of the Ohio Con- 
stitution, expresses in intentionally broad terms the grant of jurisdiction 
to the court of claims. Subsequent paragraphs of the same section pre- 
scribe carefully the limitations of that jurisdiction, confining it to the 
precise field within which the court is to function. After a study of the 
acts of sister states, the New York Act of 1939 was again selected as a 
partial model. Section 15, as it is now constituted, efficiently covers the 
selected fields of jurisdiction with a marked reduction from the more 
verbose and scattered sections of the New York and [Illinois acts, and, at 
the same time, avoids the most ambiguous phrases of more curtly expressed 
sections of other states’ acts, of which the Michigan Court of Claims Act is 
an example. Basing a conclusion on the experience of sister states in the 
field, it is believed that the section should be remarkably free from the 
narrowing effect of judicial interpretation. It is with regard to the possi- 
bility of judicial exclusion that there was specifically included in the juris- 
dictional grant the provision concerning claims arising from the state’s 
operation of motor vehicles. Such claims were excluded, in the absence 
of a like section, by the Michigan court. 

The jurisdiction of the court of claims has not been made exclusive. 
It is believed advisable to allow a reasonable test-period before denying re- 
course to the legislature in all cases. 

11 Jurisdiction of claims in favor of the state has been expressly 
limited to those claims arising out of the same transaction. This prevents 
the court’s infringement upon fields in which it should exercise no power, 
such as tax claims, and the like. 

12The provision excluding from the jurisdiction of the court claims 
arising as a result of a discretionary act of a state officer has been adopted 
substantialiy from the Federal Tort Claims Act. This section and the sub- 
sequent section, which specifically denies the court the power to hear 
prayers for injunctive relief, afford the state the necessary protection from 
interference with governmental processes. 
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or restraining orders against the state in the exercise of its govern- 
mental functions."* 


Practice and procedure, court rules. 

SEcTION 16. Practice and procedure in the court of claims is 
governed by the statutes now and hereafter prescribed for practice 
before the common pleas courts of this state. The court of claims 
may prescribe rules consistent with the constitution and laws of the 
state for the regulation of its practice."* 


Power to compel attendance of witnesses. 

SEcTION 17. The court of claims is empowered to compel the 
attendance of witnesses, require the production of books, papers, 
records and documents, and any other evidence, and to punish for 
contempt of a lawful order of the court by fine or imprisonment, 
or both. 

The judge and the clerk of the court of claims are authorized 
to administer oaths and to take acknowledgments of instruments 
in writing. 

Trial by court without jury; new trial. 

Section 18. The cause shall be heard by the judge of the court 
of claims without a jury. The court may grant a new trial upon 
the same terms and under the same conditions and for the same 
reasons as now or may hereafter prevail in the courts of common 
pleas of this state.’ 


Time for filing claim or notice of intention to file claim. 

Section 19. No claim shall be maintained against the state un- 
less the claimant has filed with the clerk of the court of claims 
either a claim or a notice of intention to file a claim within the 
following periods: 

(1) If the claim is for recovery of damages for injuries to 
person or property, resulting from the tort of an officer, agent or 
employee of the state, the filing must take place within 90 days of 
the accrual of the cause. 

(2) If the claim is for wrongful death, resulting from the tort 
of an officer, agent or employee of the state, the filing must take 





13 See note 12 supra. 

14 While, as previously stated, the court of claims has been established 
on a theory of substantive equality with the court of common pleas, it is 
recognized that the court of claims will require the plenary power to pre- 
scribe its own court rules granted by Section 16. 

15In the determination of the validity of claims against the state, it is 
strongly suspected that the findings of the jury would be more strongly 
influenced by considerations outside the presented evidence. There is here 
no right to a jury, since the right to sue the state is wholly dependent on 
legislative permission. 
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place within 60 days of the appointment of the executor or admin- 
istrator of the decedent’s estate. 

(3) In all other cases, the filing must take place within one 
year after the claim is due and payable. 

A claimant who fails to file a claim or notice of intention to 
file a claim within the time limits provided in the foregoing sub- 
divisions, may nevertheless, in the discretion of the court, be per- 
mitted to file such claim at any time within two years after the 
accrual of the claim, if the claimant has shown, to the satisfaction 
of the court, that there was a reasonable excuse for the failure to 
file within the limits provided, that the state had actual knowledge 
of the essential facts constituting the claim, and that the state has 
not been substantially prejudiced by the failure of the claimant to 
file within the time limits provided.’* 


Limitation of claims. 

SEcTION 20. Every claim against the state, cognizable by the 
court of claims, and not otherwise sooner barred by law, is forever 
barred from prosecution unless it is filed with the clerk of the court 
as provided in this act within two years after it accrues. 


Contents of claim, of notice of intention to file claim. 

SEcTION 21. Claims submitted and filed with the clerk of the 
court of claims will be in all respects in the form of petitions in 
civil actions. 

The notice of intention to file claim shall be written, and shall 
contain specific information as to the nature of the claim, the items 
of damages or injuries claimed to have been sustained, the time and 
place where the claim arose, and the total sum claimed due from 
the state. 


Notice to Attorney General. 

SecTIon 22. Each claim or notice of intention to file claim, filed 
in accordance with the provisions of this act, will be filed in dupli- 
cate. The clerk of court shall retain the original claim, or notice 





16 Recognizing that it may be impractical, or that it may indeed work 
a hardship on the claimant, to require that an actual claim be filed within 
the time-limits prescribed, it has been provided that a notice of intention to 
file a claim may be submitted. This system, it is believed, relieves the 
claimant of the hardship involved, and, at the same time, adequately pro- 
tects the best interests of the state, making it possible for the latter to 
assemble the necessary facts on which to defend. 

Section 20, following, is a special statute of limitations. The time- 
limit has been more or less arbitrarily selected, but is believed to be reason- 
able under the circumstances, and considering the general nature of the 
action. There is no conflict with other, general, statutes of limitation of the 
Ohio General Code, since, as indicated earlier, the right to sue is entirely 
governed by the extent of legislative permission. 
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of intention to file claim. The copy in each instance will be served 
within five days of the date of receipt by the clerk on the attorney 
general of Ohio, as representative of the state.’ 


Satisfaction of judgments against the state. 

SECTION 23. If judgment is rendered for the claimant in an 
action before the court of claims, and the period provided by law 
for all proceedings for review has expired, or if the judgment 
has been affirmed or modified, the clerk of court, upon request of 
any party in interest, shall certify the original or modified judg- 
ment to the auditor of state. A judgment so certified shall be ac- 
corded the same force and effect as a requisition on the auditor of 
state by a department or agency of the state, and shall be paid in 
the same manner as an operating expense of the Department of 
Finance as provided by Section 27 of this Act.*® 


Appeal from the court of claims. 

SEcTION 24. Appeal lies from the court of claims to the court 
of appeals in all respects as if the court of claims were one of the 
common pleas courts of this state. The procedure for the taking 
of appeals to the court of appeals is governed by the statutes gov- 
erning the taking of appeals from the common pleas courts.”® 


Venue. 

SEcTIon 25. Claims against the state shall be brought before 
the court sitting in the district wherein the incidents from which 
the claim arose occurred. 


Satisfaction of judgment against the state an operating expense. 

Section 26. The satisfaction of a judgment of the court of claims 
by the payment to the claimant of the sum adjudged due is an 
operating expense of the state within the meaning of Section 249-1 
of the General Code.”° 


Estimate of expenditures to be included in budget. 
Section 27. The director of each department or agency of the 
state shall, at the time of preparation of his estimate of necessary 





17In line with the general policy of paralleling ordinary civil action 
procedures, the notice to the attorney general corresponds to service on the 
defendant in an ordinary civil action. 

18 This system for satisfaction of an awarded judgment accomplishes 
one of the material objectives of the draft act, the immediate payment of a 
valid claim. 

19 Again it is sought to achieve uniformity with the courts of common 
pleas. Here the process is necessarily qualified by the fact that there is no 
right to a jury in the court of claims. 

20This section permits satisfaction of judgments against the state 
from the general fund of the state in the event that funds appropriated be 
exhausted. 
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funds for the biennial budget as required by law, submit to the 
Director of the Department of Finance an estimate of funds neces- 
sary for the satisfaction of judgments against the state arising from 
and out of the functioning of that particular department. The Di- 
rector of the Department of Finance shall include the aggregate of 
these estimates in making the budgetary estimates of his depart- 
ment and the aggregate amount shall be included as an operating 
expense of his department in the consideration of appropriations 
to that department by the legislature. The Director of the Depart- 
ment of Finance shall keep a record by departments of the number 
and total amount of claims paid as a result of causes of action aris- 
ing in each of the Departments of the state. 


Repeal of Sections 270-6 and 154-36 of the General Code. 

SECTION 28. Sections 270-6 and 154-36 of the General Code, 
which provide for the establishment of the Sundry Claims Board 
and the transfer of certain of its duties to the Department of 
Finance, are hereby repealed. 

The Sundry Claims Board shall hear all claims filed with it 
prior to the effective date of this act. 


Robert W. Minor 

















Tort Liability of Public Officers and Employees 
in Ohio 

No area of government liability in tort is more studded with 
subtle distinctions than the individual liability of public officers who 
cause injuries in performing their official duties. That liability of 
the officers should exist at all might be explained as resulting from 
the old idea of sovereign immunity taken in conjunction with the 
maxim of common law jurisprudence that “For every wrong there 
is a remedy.” A no less compelling basis for this liability is the 
belief that no one should be above the law and so be in a position 
to deal irresponsibly with the citizenry. The elimination of sovereign 
immunity seems to be a first essential to a complete solution of the 
problem,’ but such renovation of concepts has not been forthcoming. 
A rising tide of exceptions has waived the immunity of the sover- 
eign in tort in particular instances but exceptions they are and the 
rule remains.” 

The immunity of judges, legislators, and top personnel of the 
executive branch, assures them an almost absolute privilege against 
suit, and the generally privileged character of discretionary action 
on the part of other administrative officers permits many torts to 
be committed without civil liability. 

The judiciary has preserved its immunity to protect itself from 
liability even when the acts are dictated by malice.* Many reasons 
for such a rule have been suggested‘ but at the core of them all is 
the “necessity of having judges who are not deterred by the fear 
of vexatious suits or personal liability, and the manifest unfairness 
of placing any man in a position where his judgment is required, 
and holding him, at the same time, responsible according to the 
judgment of others.”* Ohio follows the rule that judges acting within 
the scope of their authority are not answerable in a private action 
for erroneous exercise of their judicial discretion,® but if they trans- 





1 Jennings, Tort Liability of Administrative Officers, 21 MINN. L. Rev. 
263, 264 (1937). 

? Federal Tort Claims Act, 28 U.S.C.A. §§1291, 1346, 1402, 1504, 2110 
2401, 2411, 2412, 2617-2680; 60 SraT. 842 et seq. (1946); 61 Srat. 722 et seq. 
(1947); 28 U.S.C.A. §921 et seq. (1946); Onto GEN. Cope §§2408, 3714-1 
(1937). 

* Bradley v. Fisher, 13 Wall. 335 (U.S. 1871). 

“Jennings, Tort Liability of Administrative Officers, 21 Minn. L. REv. 
263, 271 (1937); 2 Cootey, Law or Torts 424 (4th ed. 1932). 

5 Prosser, Torts 151 (1941). 

6 Brinkman v. Drolesbaugh, 97 Ohio St. 171, 119 N.E. 451 (1918); 
Truesdell v. Combs, 33 Ohio St. 186 (1877). 
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cend the limits of their authority they are answerable to any person 
whose rights are invaded.’ The exception affords little protection 
since a judge transcends the limit of his authority only when he acts 
totally without his jurisdiction as prescribed by law. It has been 
said that a judge acts only in excess of jurisdiction, and not without 
jurisdiction, where, having jurisdiction of the subject matter gener- 
ally, he erroneously decides that the facts of the particular case 
bring it within his jurisdiction. Thus the erroneous finding of a 
judge in a divorce proceeding that the petitioner had been a resi- 
dent of Ohio for one year, was held to be only in excess of jurisdic- 
tion and therefore privileged, since the court had jurisdiction of 
divorce generally.* Such a distinction between “without” and “in 
excess of” jurisdiction seems to destroy any semblance of an objec- 
tive standard and makes official liability for jurisdictional determi- 
nation depend upon reasonableness under the circumstances. If 
such is the test, a more forthright statement of the law by the 
courts would afford a better basis for prediction. The judge of a 
court of general jurisdiction in Ohio is presumed to have acted 
within the scope of his authority; ° the judges of the inferior courts, 
such as magistrates’ and mayors’ courts, enjoy no such presump- 
tion.° It has been suggested that judges of the inferior courts 
should be granted a greater immunity where they act in good faith 
and without malice since they are not as learned in the law and are 
more likely to err.1' The suggestion has not been followed by the 
Ohio courts. 

The immunity extended the judiciary has likewise been be- 
stowed upon the legislative branch of our government. The Ohio 
Constitution confers absolute immunity upon the members of the 
legislature for any speech or debate carried on in either house.’” 
As a general rule, the members of legislative bodies are not held 
responsible in civil actions, in the absence of corruption, for voting 
either for or against any particular legislation.’® This is true of 
members of local legislative bodies as well as representatives in a 
state legislature. In Hicksville v. Blakeslee an effort to hold mem- 
bers of a villiage council individually liable for voting the sale of 
bonds in a manner prohibited by law failed because the court found 





7 Truesdell v. Combs, supra note 6. 
8 MacBride v. Giuld, 3 Ohio N.P. (N.S.) 469 (1905). 
®Truman v. Walton, 59 Ohio St. 517, 529, 53 N.E. 57, 59 (1899). 
10Truman v. Walton, supra note 9; Truesdell v. Combs, 33 Ohio St. 
186 (1877). 

11Truman v. Walton, supra note 9. 

12 On10 Const. Art. II, §12. 

13 Kilbourn v. Thompson, 103 U.S. 168 (1881); See note, 22 A.L.R. 119, 
125 (1922). 
14103 Ohio St. 508, 134 N.E. 445 (1921). 




















1948] COMMENTS 503 
that the councilmen were acting in good faith; it being said obiter 
that the motives of the legislator in the exercise of his discretion 
cannot be questioned.*® This case has solidified the law in Ohio 
and has been considered controlling in several recent opinions of 
the Attorney General.'* Other courts have imposed liability upon 
legislators where they voted an appropriation for their own benefit 
and have made each of them liable as for a conversion of trust 
funds.*’ 

The privilege extended members of the judiciary and legisla- 
tures is also enjoyed by the highest executive officers in the federal 
and state governments.'* This protection is afforded so long as they 
do not exceed the discretion vested in them by law and clear proof 
of abuse of such discretion must be shown to justify judicial inter- 
ference.*® 


The individual liability of public officials in the above three 
categories is moderately well defined. It is only when we arrive at 
the fourth group, those officers whose duties are not regarded as 
distinctly legislative, executive or judicial, that confusion appears. 
This group comprises the great body of lesser public officials and 
includes all administrative personnel. It is from these officials that 
most of the injuries result but it is here that our jural relations are 
the least well defined and most unpredictable due to the distinctions 
built up by the courts. Thus even in this area many injuries go 
unredressed. 


If the duty is owed to the public, a failure to perform, or an 
inadequate or erroneous performance, is a public and not an indi- 
vidual injury and must be redressed, if at all, in some form of public 
prosecution. On the other hand if the duty is owed to an individual 
then a failure to perform it properly is an individual wrong and 
may support an individual action for damages.*® In the former the 
duty exists for the benefit of all members of the public and ordi- 
narily no one member can maintain an action for damages against 
the officer for failure to perform such duties since an individual 
member of the public can recover only such damages as inure to him 
over and above the damage that is sustained by all members of the 
body politic. To perfect a cause of action against an officer the 
petitioner must establish, in addition to the other requirements nec- 





15 Td. at 519, 134 N.E. at 449. 

16 1939 Ops. ATT’y GEN. (Ohio) No. 1330; 1937 Ops. Atr’y Gen. (Ohio) 
No. 1464. 

17 Russell v. Tate, 52 Ark. 541, 13 S.W. 130 (1890). 

18 Moyer v. Peabody, 212 U.S. 78 (1909); Spalding v. Vilas, 161 U/S. 
483 (1896); Kendall v. Stokes, 3 How. 87 (U.S. 1845). 

19 Sterling v. Constantin, 287 U.S. 378 (1932); Powers Co. v. Olson, 7 
F. Supp. 865 (D.C. Minn. 1934). 
20 Rose v. Ritter, 1 Ohio C.C. (N.S.) 321 (1903). 
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essary for tort, a duty owing to himself and a breach of that duty. 
In Rose v. Ritter* the petitioner sought damages for injuries occa- 
sioned by his being imprisoned in an unsanitary dungeon at the 
order of the defendant, the superintendent of the workhouse. The 
court held that the defendant was not civilly liable to the plaintiff 
since the duty of the superintendent to take corrective and dis- 
ciplinary action was not owed to the individual inmates but to the 
public in general, and any breach of that duty must be redressed by 
public prosecution. 

The courts have categorized the duties of administrative officers 
as either discretionary or nondiscretionary or, as otherwise phrased, 
quasi-judicial or ministerial. A discretionary or quasi-judicial duty 
has been defined as one involving the investigation and determina- 
tion of a state of facts, with the resultant exercise of discretion or 
judgment as to the propriety of the action to be taken with refer- 
ence to the facts ascertained.** Conversely, a nondiscretionary or 
ministerial duty is said to be one which is to be performed in obedi- 
ence to law without the exercise of judgment as to the propriety of 
the duty or to the expediency of performing it.** An act which is 
classed as discretionary is privileged and an officer will not be held 
civilly liable for damages resulting from his ill-exercised discretion 
as long as he acted honestly and in good faith.** On the other hand 
a ministerial act improperly done frequently results in the civil 
liability of the officer regardless of sincere motives.*® Ohio as- 
sumedly adheres to the ministerial classification** but cases are lack- 
ing that establish personal liability upon such a basis. Rather than 
make the officers’ civil liability turn upon such a neat distinction 
the Ohio cases seem to have adopted a test similar to that suggested 
in the latter part of this article, i.e. unreasonable conduct under the 
circumstances. Ohio has adopted the ministerial classification in 
other actions’’ but apparently has succeeded in escaping the classi- 
fication in the field of civil liability. Were the activities of a par- 
ticular office to be classified in their entirety as involving either 
ministerial or discretionary duties the problem would be simplified 
but under the present state of the law each office includes both 








21See note 20 supra. 

22 Board of Education v. Commissioners, 10 Ohio N.P. (N.S.) 505, 510 
(1909). 

23 State v. Donahey, 110 Ohio St. 494, 144 N.E. 125 (1924); State v. 
Nash, 66 Ohio St. 612, 64 N.E. 558 (1902). 

24 Gregory v. Small, 39 Ohio St. 346 (1883); Stewart v. Southard, 17 
Ohio 402 (1848). 

25 Jennings, Tort Liability of Administrative Officers, 21 M1nn. L. REv. 
263, 297 (1937); Prosser, Torts 152 (1941). 

2632 Onto Jur. 961 (1934). 

27 State v. Nash, 66 Ohio St. 612, 64 N.E. 558 (1902); State v. Chapman, 
67 Ohio St. 1, 65 N.E. 154 (1902). 
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ministerial and quasi-judicial functions. Thus the real issue is 
whether the particular act complained of is ministerial or quasi- 
judicial. The distinction, if one really exists, would appear to be a 
matter of degree, as it is difficult to conceive of any official act that 
does not require some discretion in the manner of its performance.” 
Courts have said that an act may be discretionary in character, but 
once discretion has been exercised and the officer has committed 
himself on a course‘of action, then the performance becomes purely 
ministerial and a wrong committed in the course of administration 
gives rise to a civil cause of action. Thus it might be said that every 
duty culminates in a mere ministerial act. 

Some courts have further complicated the classification by 
drawing a distinction between ministerial misfeasance and non- 
feasance.*® A sound basis for this distinction is not evident as it 
would seem that damages resulting from nonaction should afford 
a predicate for liability as readily as those due to affirmative action 
which was taken in error. Ohio has been said to embrace the dis- 
tinction® but the cases do not support that conclusion. In fact the 
Ohio courts have distinctly held that a public officer and his surety 
are liable to all persons unlawfully injured by the nonfeasance or 
misfeasance of such officer in the conduct of his office.* 

An attempt has been made in the cases to differentiate between 
the acts of public officers done without jurisdiction and those which 
are merely “in excess of” jurisdiction.** It is said that the concep- 
tion that “nonexistence can be less than nonexistence” is certainly a 
fiction,** and it is added that the injury to the plaintiff, or the 
hardship upon an officer who honestly believed that he was acting 
properly, is the same in either case. Whereas an act without juris- 
diction is given no protection,** an act that is merely in excess of 
jurisdiction is privileged to the same extent as a properly authorized 
function. Although such a distinction is generally applied to all 
officers, it is most evident in cases involving the judiciary.** How- 
ever, it has been held that a ministerial officer acts without his 
jurisdiction when he executes any process, upon the face of which 
it appears that the court which issued it has not jurisdiction of the 





28 Ham v. Los Angeles County, 46 Cal. App. 148, 162; 189 Pac. 462, 468 
(1920). 

29 Smith v. Iowa City, 213 Iowa 391, 239 N.W. 29 (1931); Stevens v. 
North States Motors, 161 Minn. 345, 201 N.W. 435 (1925). 

30 Jennings, Tort Liability of Administrative Officers, 21 MINN. L. REv. 
263, 298 (1937) citing Thomas v. Wilton, 40 Ohio St. 516 (1884). 

31 Commissioners of Knox County v. Blake, 2 Ohio St. 147 (1853). 

82 ProssSER, TORTS 153 (1941). 

83 National Surety Co. v. Miller, 155 Miss. 115, 127; 124 So. 251, 254 
(1929). 

84 Loomis v. Spencer, 1 Ohio St. 153 (1853). 
85See page 502. 
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subject matter, or of the person against whom it is directed. But 
if the subject matter of a suit is within the jurisdiction of a court, 
but there is want of jurisdiction as to the person or place, the 
officer who executes process issued in such suit, is no trespasser 
unless the want of jurisdiction appears on the face of such process.** 

The problem of jurisdiction is closely analogous to that of acts 
done under an unconstitutional statute. An early Ohio case said 
that an officer acting under an unconstitutional statute was en- 
tirely without jurisdiction and liable as a trespasser,*’ but later de- 
cisions, not involving personal liability of a public official, repudi- 
ated the doctrine and held that the unconstitutional statute confers 
such color of title as will constitute one a de facto officer and offers 
protection for acts performed in compliance with the statute.** 

There is a noticeable absence of the application of the doctrine 
of respondeat superior in tort liability of public officials. Although 
one officer is subordinate to the other, they are said to be of equal 
dignity and torts of the subordinate will not be imputed to the 
superior.*® This is true even of a subordinate who has been ap- 
pointed by the officer sought to be charged, where there has been 
no negligence in the selection of the subordinate. Before the su- 
perior can be charged personally it must be shown that he ordered 
the act to be done.*® The term subordinate as it has been used does 
not include deputies, as the acts of a deputy are in law the acts of 
the principal and he is responsible for them.*' A deputy is one 
appointed as a substitute to act for another.** He is the alter ego 
of the officer and in the contemplation of the common law, his acts 
are the acts of the officer himself.** The deputy is appointed only 
by the principal, and is removable at his pleasure,** and so it is 
reasoned that the liability resulting from acts of the deputy should 
be borne by the principal. The distinction between deputies and 
other subordinates might have been valid at common law but is 
questionable today. , Many subordinates serve at the pleasure of 
their superior, are hired and fired in his discretion, and a true 
master servant relationship exists. 


The law as it now stands is far from satisfactory and several 





36 Champaign County Bank v. Smith, 7 Ohio St. 42, (1857). 

37 Loomis v. Spencer, 1 Ohio St. 154 (1853). 

38 State v. Gardner, 54 Ohio St. 24, 42 N.E. 999 (1896); Kirker v. Cin- 
cincinnati, 48 Ohio St. 507, 27 N.E. 898 (1891); Ex Parte Strang, 21 Ohio St. 
610 (1871). 

39 Conwell v. Voorhees, 13 Ohio 523 (1844). 

40 Conwell v. Voorhees, supra note 39. 

#1 OHIO GEN. CopE §9 (1940); Warwick v. State, 25 Ohio St. 21 (1874). 

42 State v. Metzger, 10 Ohio N.P. (N.S.) 97, 106 (1910). 

43 Warwick v. State, 25 Ohio St. 21 (1874). 
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alternatives would seem more desirable. A complete solution of 
the problem would be a total abolition of the doctrine of sovereign 
immunity whereby the state and its local units would assume re- 
sponsibility for tortious acts of their officials. The extra burden 
could easily be absorbed by the sovereign but the desirability of 
such a solution is questionable. The less sincere public official 
might become immune to any sense of responsibility if the deter- 
rent of civil liability were removed. A second solution might be 
one similar to that provided by the Federal Tort Claims Act 
whereby the injured person has his choice of suing the government 
or the tortfeasor. As a third solution we might retain the civil 
liability of public officials but adopt the cure suggested by Mr. 
Jennings that the criterion for liability should be whether the 
officer has acted unreasonably under the circumstances, whether 
his act be regarded as discretionary or ministerial, or with or with- 
out jurisdiction.*® An honest, reasonable mistake should not be 
penalized, nor should an unreasonable blunder, or corrupt or malic- 
ious conduct, be invested with immunity. A few cases have recog- 
nized the merit of such a rule of liability and have shown a trend 
in this direction.** In fact, as suggested previously, the language 
of some of the Ohio cases would seem to commit the courts to a 
position not too far removed from that of Mr. Jennings. Typical of 
the Ohio cases is Thomas v. Wilton‘? where the court failed to dis- 
cuss the ministerial or discretionary character of the act but denied 
liability on the ground that the defendants “acted in their official 
capacity, in good faith and in the honest discharge of official duty.” 
Language such as this might well be used as a stepping stone for 
the simplification of tort liability of public officials in Ohio. 
George D. Massar 





45 Jennings, Tort Liability of Administrative Officers, 21 MInn. L. REv. 
263, 301 (1937). 

46 Tyrell v. Burke, 110 N.J.L. 225, 164 Atl. 586 (1933); Silva v. 
MacAuley, 135 Cal. App. 249, 26 P. 2d 887, 27 P. 2d 791 (1933); Wallace v. 
Feehan, 181 N.E. 862 (Ind. App. 1932). 

47 40 Ohio St. 516 (1884). 











Workmen’s Compensation for Public Employees 


in Ohio 


The Ohio Workmen’s Compensation Act, with some exceptions, 
expressly applies to employees of the state, county, city, township, 
incorporated village, and school district on a basis of equality with 
employees in private enterprise.' The state and its subdivisions fall 
within the ambit of the compensation legislation as employers and 
must contribute to the public insurance fund.? 

One of the most serious problems arising out of workmen’s com- 
pensation laws generally is that of determining what classes of per- 
sons come within the application of the statute as employees.* Pub- 
lic employment is a phase of that problem and one which has fre- 
quently vexed the state courts of the United States. The Ohio act 
specifically excludes elected officials from the category of public em- 
ployees;* city police and firemen may not participate if they are 
within the provisions of local pension plans which compensate them 
to the same extent as the state compensation act would; the right to 
remuneration under a municipal plan diminishes the policemen’s or 
firemen’s right to participate under the same act.® 

Defining “employee” by exclusion and in general terms the 
statute® has left the burden upon the courts in Ohio to determine 
in the peripheral cases whether or not one in the service of the state 
or one of its subdivisions is a public employee and consequently 
compensable. It has been decided that a juror is an employee and 
entitled to participate in the public insurance fund when injured 
at the courthouse.’ Deputy county officers were held to be em- 
ployees,® while a village marshal was regarded as an “official” as 





1 OuTIO GEN. CODE §1465-61 (1946). 

2 On10 GEN. CODE §§$1465-59, 1465-60, 1465-62 (1946). 

3Esling, The Relationship between Municipal Employment and Work- 
men’s Compensation, 21 Cut-KEentT Rev. 209 (1943). 

“Oxo GEN. Cope §1465-61 (1946). 

®Outo Gen. Cope §1465-61 (1946). Cases interpreting the police and 
firemen exclusion of this provision are: Industrial Commission v. Flynn, 129 
Ohio St. 220, 194 N.E. 420 (1935); Industrial Commission v. Cramer, 15 
Ohio L. Abs. 408 (1933); City of Columbus v. Thatcher, 16 Ohio L. Abs. 
405 (1934); Brown v. Industrial Commission, 34 Ohio L. Abs. 557, 38 N.E. 
2d 422 (1941). 

*Ouro GEN. Cope §1465-61 (1946). 

7Industrial Commission v. Rogers, 34 Ohio App. 196, 170 N.E. 600 
(1929), aff’d, 122 Ohio St. 134, 171 N.E. 35 (1930). Contra, Board of Com- 
missioners v. Evans, 99 Colo. 83, 60 P. 2d 225 (1936). 

8 State ex rel. Alcorn v. Beaman, 34 Ohio App. 382, 170 N.E. 877 
(1929). North Carolina has adjudged a fee deputy sheriff to be an official 
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distinguished from an employee and hence not within the terms of 
the act.° Also an appraiser in a replevin suit is not within the public 
employee status, his compensation being dependent upon the receipt 
of costs of the action rather than upon an “appointment or contract 
for hire.”*® The uncertainty of payment as a sound basis for a de- 
cision against the appraiser is questionable because it does not 
negate the fact that the appraiser accepts the appointment with the 
expectancy of reimbursement. 

A fertile field for workmen’s compensation litigation and one 
of considerable importance in periods of economic depression is the 
status of the relief worker. In spite of the modern conception of 
the dignity of labor, many courts have treated the relief worker as 
a “pauper” or a “ward of the municipality” and not an employee" 
or have held that the service rendered is not under a voluntary 
contract for hire, the sub-division being bound by statute to relieve 
and support indigent persons.'* Ohio, however, early recognized the 
relief worker as a public employee by judicial decision,’* the su- 
preme court stating that “The question is not answered by tech- 
nical legal principles. . . . It must be considered in the light of the 
public policy which prompted the [workmen’s compensation] legis- 
lation involved.”'* Legislation was thereupon enacted declaratory 
of the decision and establishing a special compensation fund for 
relief workers.'® The constitutionality of the act creating the special 
fund has been upheld.** Allied with the problem of the relief worker 
is that of the convict. Clearly the latter’s service is not founded 
upon a voluntary appointment or contract for hire, the statutory 
prerequisite to the acquisition of employee status.’’ A private act 
of the Ohio General Assembly directing the Industrial Commission 
to pay workmen’s compensation to the dependents of a convict killed 


and not an employee, the dissenting judge stating that the decision ren- 
dered the deputy nullius filius. Styers v. Forsyth County, 212 N.C. 558, 
565, 194 S.E. 305, 309 (1937). 

® Davis v. Industrial Commission, 54 Ohio App. 453, 7 N.E. 2d 829 
(1936). 

10 Industrial Commission v. Shaner, 127 Ohio St. 366, 188 N.E. 559 
(1933). 

11 Horovitz, Current Trends in Basic Principles of Workmen’s Com- 
pensation, 12 Law Socrety Journat 765, 779 (1947). 

12 Scordis’s Case, 305 Mass. 94, 25 N.E. 2d 226 (1940); accord, Vaivida 
v. City of Grand Rapids, 264 Mich. 204, 249 N.W. 826 (1933). 

13 Industrial Commission v. McWhorter, 129 Ohio St. 40, 193 N.E. 620 
(1934); accord, Hendershot v. City of Lincoln, 136 Neb. 606, 286 N.W. 909 
(1939). 

14 Industrial Commission v. McWhorter, supra note 13. 

15 OHIO GEN. CODE §3496-1 et seq. (1937). 

16 State ex rel. Slaughter v. Industrial Commission, 132 Ohio St. 537, 
545, 9 N.E. 2d 505, 509 (1937). 

17 OnTO GEN. CopE §1465-61 (1946). 
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while performing duties assigned by prison officials was deemed 
unconstitutional by the Attorney General on the ground that the 
state does not “employ” convicts.'* But it would be reasonable to 
allow compensation to convicts in fact employed outside of prison 
by a private employer, or “borrowed” by a particular state depart- 
ment even though the service rendered is not strictly voluntary.’® 

There have been divergent views as to the compensability of 
a school superintendent in Ohio. The Attorney General resolved 
that the superintendent is a public official and not an employee on 
the ground that the courts had permitted quo warranto proceedings 
against him and that action lies only against public officials.*° 
Shortly thereafter a court of appeals overruled this determination, 
holding that the superintendent was a functionary of the school 
board exercising no independent sovereign resolution and therefore 
merely an employee.” 

It has never been doubted in Ohio that public school teachers 
and professors of state and municipal universities are public em- 
ployees. But the problem of “course of employment” and “arising 
out of employment”** has presented some difficulty. The supreme 
court held in Inglish v. Industrial Commission* that the dependents 
of a school teacher killed while returning home after school hours 
with examination papers to be graded at home were entitled to 
compensation, that the teacher was in the course of, and the death 
arose out of his employment. This decision stood in opposition to 
the general rule obtaining in Ohio that injury suffered in going to 
or returning from the place of employment does not arise out of 
the employment.** The court expressly overruled the Inglish case 
two years later stating that there was no causal connection between 
the injury sustained and the employment notwithstanding the fact 
that the teacher performs some pedagogic duties at home.**> How- 
ever attendance at a teachers’ institute at the request and direction 
of the school superintendent is within the course of employment.” 





18 1915 Ops. ATT’y. GEN. (Ohio) No. 383. See Greene’s Case, 280 Mass. 
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21 Anderson v. Industrial Commission, 74 Ohio App. 77, 57 N.E. 2d 
620 (1943). 

22 See Walborn v. General Fireproofing Co., 147 Ohio St. 507, 72 N.E. 
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24 42 Onto Jur. 632 (1936). 
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Likewise where a college professor’s duties expressly include lec- 
tures and addresses at Ohio high schools in furtherance of the uni- 
versity’s prestige, death suffered from an infectious thorn of a rose 
pinned to the professor’s lapel by admiring students is within the 
scope and arising out of the employment.”’ However a later At- 
torney General’s opinion** held that an Ohio State University pro- 
fessor injured at a national educational meeting during summer 
vacation may not be compensated; it was stated that such injury 
does not arise out of the employment because it is “not required 
or contemplated” by the contract of employment, thus distinguish- 
ing the situation from the preceding case. It is arguable however 
that an Ohio State professor receives payment for his services on 
the basis of a twelve month year and that there is an implied obli- 
gation in his contract to keep abreast of new developments in his 
field through attendance at meetings of his colleagues. 


One of the chief sources of litigation under the Ohio act has 
been in the area which might be termed casual public service. For 
example, is a person called upon by a sheriff or a police officer to 
assist in an arrest or other emergency an employee of the subdiv- 
ision? Overruling an earlier determination by the Attorney Gen- 
erai,*° a court of appeals decided that such an informally deputized 
person was an employee, a deputy de jure, and his dependents 
eligible to participate in the insurance fund when he was killed 
while helping a regular deputy sheriff apprehend a criminal. Previ- 
ously the supreme court had held that one injured while aiding a 
village patrolman upon request in routine investigations was not an 
employee of the village;*? but this case was distinguished because 
no emergency existed, a condition precedent to enlisting the aid of 
a private citizen as a temporary employee.** The question arose 
again recently in Stoeckel v. Industrial Commission** wherein it 
was held that a bystander who responded to a general call of a 
police officer of the city to “stop that man” was not an employee of 
the city entitled to compensation. The court reasoned that a statute 
providing for a fine upon a private citizen for refusing to heed an 





27 Industrial Commission v. Davison, 118 Ohio St. 180, 160 N.E. 693 
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31 Mitchell v. Industrial Commission, 57 Ohio App. 319, 13 N.E. 2d 
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32 Industrial Commission v. Turek, 129 Ohio St. 545, 196 N.E. 382 
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officer’s call for aid** is purely penal and cannot be the basis for the 
relationship of employer and employee. The code provision specifi- 
cally creating the power to draft private citizens applies only to 
sheriffs and not to city police.** Volunteer firemen of an incorpo- 
rated village have been deemed to be employees for purposes of 
workmen’s compensation by specific statute*’ the same as though 
regularly employed. Without statutory guidance, it seems that a 
contract for hire exists and therefore an employee status. However 
compensation is computed not on total weekly earnings from all 
sources but only on the basis of average weekly payment from the 
village for services as a volunteer fireman.** The attorney general 
has concluded that where a village has established a pension plan 
for volunteer firemen the compensation from such a fund shall be 
in diminution of the right to compensation from the state insurance 
fund. In effect this applies the statutory restriction on benefits to 
city police and firemen to the village volunteer fireman. Ohio has 
not faced the scope of employment problem with relation to the 
volunteer fireman but the Nebraska supreme court held that injury 
in the volunteer’s home while hastening to respond to an alarm 
was not in the course of or arising out of his employment.*' It is not 
beyond the realm of reason however to say that there was a causal 
connection between the injury and the employment. California has 
dealt with the casual employment of an election officer appointed 
to serve at a general election and has found him to be an employee. 
Because the nature rather than the length of the employment is 
controlling in Ohio*’ it is probable that Ohio would hold in accord 
with the California case. Still in the area of casual public service 
are the large numbers of national guardsmen under state authority 
in the time of peace. Apparently injury to a guardsman has not 
been a subject of workmen’s compensation litigation in Ohio* as it 





35 On10 GEN. Cope §12857 (1937). 

86 On10 GEN. Cove §2833 (1937). 

37 On10 Gen. Cope §3298-57 (1937). See Onto Gen. Cope §3298-60 
(1937) granting compensation coverage where fire fighting is beyond the 
corporate limits of the village. 

38 State ex rel. Smith v. Industrial Commission, 127 Ohio St. 217, 187 
N.E. 768 (1933). 

39 1940 Ops, Art’y Gen. (Ohio) No. 2520. 

40 Ou1O GEN. CopE §1465-61 (1946). 

#1 Henry v. Village of Coleridge, 147 Neb. 686, 24 N.W. 2d 922 (1946), 
32 Iowa L. Rev. 802 (1947). 

42 State ex rel. Bettman v. Christen, 128 Ohio St. 56, 190 N.E. 233 
(1934). 

43 The office of the Adjutant General of Ohio states that compensa- 
tion to Ohio national guardsmen is by private enactment of the General 
Assembly. 
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has been in other states where a split of authority has resulted as 
to his status.** 

An independent contractor as distinguished from an employee 
is not entitled to participate under the Ohio act whether engaged 
for public’ or private** endeavor. But one renting buses to a school 
board and receiving a portion of his reimbursement for supervision 
of the drivers and maintenance of the vehicles has the co-existing 
functions of an independent contractor and an employee and is com- 
pensable.*’ 

Ohio has espoused a policy of liberal construction in workmen’s 
compensation with respect to the eligibility of public employees to 
benefits from the state fund.** It appears from the cases that the 
courts have generally adhered to that policy. Since the basic aim 
of workmen’s compensation legislation is to place the burden of safe 
working conditions on the employer, it is meritorious that Ohio 
has followed such a policy as to the public employee. The govern- 
mental unit as an employer should be bound by the philosophy of 
workmen’s compensation just as the private employer is bound in 
view of the fact that the public service represents a sizeable part of 
the country’s manpower.*® The protection afforded Ohio’s public 
servants by both the judicial and the legislative departments of the 
government is extensive, and compares favorably with that afforded 
by other states.*° 





James T. Lynn, Jr. 





4413 A.L.R. 1251 (1921); 150 A.L.R. 1456 (1944). 

45 Industrial Commission v. McAdow, 126 Ohio St. 198, 184 N.E. 759 
(1933) (court house interior decorator); Industrial Commission v. Hen- 
derson, 43 Ohio App. 20, 182 N.E. 603 (1932) (resurfacing bridge). 

46 Coviello v. Industrial Commission, 129 Ohio St. 589, 196 N.E. 661 
(1935) (taxi driver). For other cases, see ADAMS AND Rapp, OxnIo INDUS- 
TRIAL COMMISSION CASES (1942). 

*7 George v. Industrial Commission, 26 Ohio L. Abs. 10 (1937). 

48 Industrial Commission v. Rogers, 34 Ohio App. 196, 198, 170 N.E. 
600 (1929), aff'd, 122 Ohio St. 134, 171 N.E. 35 (1930). 

49 MAGNUSSON, WORKMEN’S COMPENSATION FOR PUBLIC EMPLOYEES (Pub- 
lic Administration Service No. 88, 1944). 

50 Esling, The Relationship between Municipal Employment and Work- 
men’s Compensation, 21 Cu1-Kent L. Rev. 209 (1943). 




















Legal Consequences of the Third Degree 


Webster’s New International Dictionary’ defines “third degree” 
as, “severe examination or treatment of a prisoner commonly by 
continuous questioning over excessively long periods but at times 
by starving or physical torture by the police to extort an admission 
or confession.” In common parlance, however, the term is limited 
to violence or other methods designed to cause physical suffering. 
Due to this misconception, the practice of the third degree is often 
vigorously denied where the accused is “grilled” continuously for 
hours without sleep or food. In police and criminal procedure and 
practice it is said that the “first degree” is practiced when the ar- 
rest is made; the “second degree” when the accused is confined; 
and the “third degree” when the accused is questioned in private 
quarters.” 

A recent case indicates with startling clarity that brutality is 
still commonly practiced by our police and penitentiary officials.‘ 
In this case an inmate of the Illinois State Farm sued the super- 
intendent as representative of the state for damages under the 
Civil Rights Act.t He alleged that he was struck over the head 
with a black-jack, resulting in an infection of the middle ear, kept 
in solitary confinement for 92 days, fed bread and water six days 
a week with one full meal every seventh day, for 92 days, and 
that he was compelled to sleep on a wet blanket. The court held 
that this stated a cause of action against the superintendent be- 
cause of the failure of the superintendent to exercise care for plain- 
tiff’s well-being. 

The third degree is a secret practice and one which is illegal, 
therefore, it is safe to assume that the number of cases referred 
to in judicial opinions is but a small fraction of the total number. 
The number that have been brought to light display such brutality 
ana form such a pattern that there can be no doubt that the use 
of such methods is prevalent, if not wide spread. 

What protection is there to a man who must submit to the in- 
dignities of the third degree? 


RESTRICTIONS ON CONFESSIONS AS EVIDENCE 


Because of the widespread use of the third degree, confessions 
are carefully scrutinized by the courts and will not be accepted in 





12d ed. 1938. 

2 Address by Major Sylvester, before the International Association of 
Chiefs of Police, 1910. 3 WicMorE EvIDENCE §851 (3d ed. 1940). 

3 Gordon v. Garrson, 77 F. Supp. 477 (E.D. Ill. 1948). 

#17 Star. 13, 8 U.S.C. §§43, 47, 48 (1940). 
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evidence if there is slight proof that they were not voluntarily 
made.’ A statement from a Massachusetts case is indicative of this 
attitude: 

This (confession), however, is a very doubtful species 
of evidence, and is to be admitted with great caution. 
Hasty confessions may be easily extorted by threats or 
promises from a person accused of crime, when in a state 
of agitation and alarm; and therefore all such confessions 
are excluded from the consideration of the jury. The slight- 
est influence . . . is sufficient to exclude them.*° 
In the famous case aptly named the “Sweat Box Case”, the 

accused was convicted of burglary. Without his confession there 
was not sufficient evidence to support the verdict of guilty. The 
defendant was incarcerated in a compartment 5 x 8 feet in size 
which was kept entirely dark. The court summarized the method 
employed by the state: 

For fear that some stray ray of light or breath of air 
might enter without special invitation, the small cracks 
were carefully blanketed. The prisoner was allowed no 
communication whatever with human beings. Occasion- 
ally the officer who had put him there, would appear, and 
interrogate him about the crime charged against him. To 
the credit of our advanced civilization and humanity it 
must be said that neither the thumbscrew nor the wooden 
boot was used to extort a confession. The efficacy of the 
sweat box was the sole reliance. This, with the hot weather 
of summer, and the fact that the prisoner was not provided 
with sole-leather lungs, finally after ‘several days’ of ob- 
stinate denial, accomplished the purpose of eliciting a ‘free 
and voluntary’ confession.* 

After a severe castigation of the chief of police who submitted the 
defendant to these indignities, the court held that the confession 
was incompetent evidence. 

Before the days of such refinements as the electric chair, the 
gas chamber, the rubber hose, and the rolled telephone directory 
that leave no tell-tale marks, a common method of obtaining a 
“voluntary confession” was to hang the accused by the neck. Such 
treatment renders a resulting confession involuntary.° 

A confession obtained by striking, whipping or beating is ordi- 
narily held to be involuntary and inadmissible as evidence.’® The 





5It should be remembered, however, that confessions are presumed 
to be voluntary and the burden of proof is upon the defendant to show 
they were not. State v. Grover, 96 Me. 363, 368, 52 Atl. 757, 759 (1902); 
Ah Fook Chang v. United States, 91 F. 2d 805, 809 (C.C.A. 9th 1937). 

6 Commonwealth v. Knapp, 9 Pick. 495, 505 (Mass. 1830). 

7 Ammons v. Mississippi, 80 Miss. 592 (1902). 

8 Id. at 594. 

®Strady v. State, 5 Cold. 300 (Tenn. 1868). 

10 Williams v. State, 88 Tex. Crim. Rep. 87, 225 S.W. 177 (1920); See 
People v. Tipscireska, 212 Mich. 484, 180 N.W. 617 (1920). 
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conduct of police officers in needlessly laying hands on a helpless 
man deserves the severest censure."! 

The “water cure”, consisting of pouring water into the nose of 
the accused so as to strangle him has also been used to force a con- 
fession and also renders the confession inadmissible.** 


There are other means of employing the third degree not asso- 
ciated with direct acts of physical violence. Questioning may be 
coercive if it is excessive in length, or is accompanied by, or con- 
sists of, threats, or if it injects fear into the mind of the prisoner. 
The illegality of the arrest or custody will not of itself render a 
confession involuntary.’* It has also been held that even if the 
accused’s hands and feet were tied when the confession was made, 
this would not of itself render the statement inadmissible.** The 
same conclusion is reached when the accused confesses while hand- 
cuffed’® or while tied with a rope if the tying is not painful and the 
confession is not made to procure relief.'® 

The attitude of Ohio courts on the third degree may not be so 
liberal, but is realistic in recognizing that the use of the third de- 
gree is the cause of as many unjustified acquittals as improper con- 
victions. Usually, Ohio courts have admitted the confessions be- 
cause, “We have not come to the place in our criminal jurisprudence 
that whenever the issue is the admission of a purported confession 
secured by police officers, while the prisoner is in their custody, 
their testimony on the subject is therefore to be disbelieved.”"’ 


11 People v. Trybus, 219 N.Y. 18, 113 N.E. 538 (1916); Missouri v. 
Ellis, 294 Mo. 270, 242 S.W. 952 (1922). 

12 White v. State, 129 Miss. 182, 91 So. 903 (1922). 

13 Balbo v. People, 80 N.Y. 484, 499 (1880); Gilmore v. State, 3 Okla. 
Crim. 434, 106 Pac. 801 (1910); State v. Raftery, 252 Mo. 72, 80, 158 S.W. 
585 (1913). 

'4 Franklin v. State, 28 Ala. 9 (1856). 

15 State v. Whitfield, 109 N.C. 876, 13 S.E. 726 (1891). 

16 State v. Cruse, ,74 N.C. 393 (1876). For additional interesting cases 
giving police officials broad latitude in obtaining confessions see Coates, 
Limitations on Investigating Officers, 15 N.C.L. Rev. 229, 233 (1936-37). 

17 State v. Collett, 44 Ohio L. Abs. 225, 58 N.E. 2d 417, 425 (1944); State 
v. Arnold, 44 Ohio L. Abs. 45, 63 N.E. 2d 31 (1945). Cf. Spears v. State, 2 
Ohio St. 583 (1853). Compare the Federal view as set forth in Ashcraft 
et al v. Tennessee, 322 U.S. 143, 154 (1944), where Mr. Justice Black says, 
“It is inconceivable that any court of justice in the land, conducted as our 
courts are, open to the public, would permit prosecutors serving in relays 
to keep a defendant witness under continuous cross-examination for thirty- 
six hours without rest or sleep in an effort to extract a ‘voluntary’ confes- 
sion. Nor can we consistently with Constitutional due process of law, 
hold voluntary a confession where prosecutors do the same thing away 
from the restraining influences of a public trial in an open court room.” 
Haley v. State, 68 S. Ct. 302 (1948); Chambers v. Florida, 309 U.S. 227, 237 
(1940); Bram v. United States, 168 U. S. 532 (1897). But see Lisenba v. 
California, 314 U.S. 219, 241 (1941). 
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Similarly, in a recent Ohio case three minors suspected of 
murder were apprehended and before they were taken before any 
court and before charges were filed against them, signed confessions 
were obtained. The defendants claimed these confessions were 
obtained by duress and third degree methods and therefore were 
inadmissible. The court summarily rejected this argument saying, 
“This question ... was submitted to the jury, which found against 
the accused. We are in accord with these findings.”** On writ of 
certiorari the United States Supreme Court stated that the undis- 
puted testimony showed that Haley, a 15 year old boy, was ques- 
tioned by the police in relays for about five hours. During this 
time no friend or counsel was present. On these facts the Supreme 
Court reversed the Ohio courts and held that the confession should 
have been excluded as involuntary and as being violative of the 
due process requirements of the Fourteenth Amendment.’® 


There is no statute in Ohio which is specifically directed against 
the third degree, but there is one which regulates detention after 
arrest.” There is another the effect of which is to diminish police 
questioning of suspects.” Furthermore, after a person has been 
arrested in Ohio, any attorney is entitled, at the prisoner’s request, 
or at the request of any of his relatives, to visit him and consult 
with him privately. Any violation of this request by an officer 
renders him punishable by fine and imprisonment.** In 1931, The 
National Commission on Law Observance and Enforcement pub- 
lished a report on Lawlessness in Law Enforcement*®* in which it 
examined in detail the existence of the third degree in the United 
States. A study was made of fifteen cities, among them Cincinnati 
and Cleveland. Compared with other cities throughout the country, 
Cincinnati was given a clean bill of health as to the practice of 
third degree methods. However, despite the statutory safeguards 
thrown around arrested prisoners, they can always be circumvented 
by the simple expedient of not reporting the arrest immediately 
and shunting the prisoner from precinct to precinct. At the time 
of the Commission’s report, the third degree was prevalent in 
Cleveland and was practiced constantly by the Cleveland police.** 


It can be stated with finality that there are few cases of in- 





18 Ohio v. Haley, 79 Ohio App. 237, 72 N.E. 2d 785 (1946) appeal denied 
147 Ohio St. 340, 70 N.E. 2d 905 (1947). 

19 Haley v. State, 68 S. Ct. 302 (1948). 

20 Onto Gen. Cope §13432-3 (1939). 

21 Onto Gen. Cope §13432-22 1939). 

22 Onto Gen. Cope §§13432-15, 13432-16 (1939); Thomas v. Mills, 117 
Ohio St. 114, 157 N.E. 488 (1927). 

23 NATIONAL COMMISSION ON LAW OBSERVANCE AND ENFORCEMENT 116 
(1931). 
24 Td. at 118. 
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voluntary confessions and the use of the third degree to be found 
in the reported cases in Ohio. In one such case the accused con- 
tended that he had confessed after having been beaten on the way 
to the police station and beaten and kicked during the grilling of 
25 or 30 hours. The trial court refused to permit the defendant 
to introduce evidence showing the violence used in eliciting the 
confession. Because of this, the court of appeals reversed the con- 
viction.*> Where the defendant confessed after a continued exami- 
nation of 24 hours during which he was struck on the jaw several 
times and during which his lawyer was barred from the “confes- 
sion room” the conviction was affirmed because the evidence was 
sufficient to support the verdict without the confession.” 

The most common of the third degree methods is excessive 
questioning or “sweating” of the accused. Confessions so obtained 
are invariably excluded. As expressed by the court in a leading 


case, “. . . it appears that the officers transgressed the bounds of 
propriety by constantly questioning the appellant and making 
promises to him. ... the court erred in admitting as evidence the 


statements made by appellant to the officers, and the case should 
be reversed for that reason.”*’ No definite period can be said to 
be excessive. Because of the physical makeup of individuals and 
the variability of conditions and circumstances, the length of a per- 
missive period must be determined from the facts of each case. 
Objectionable questions can, however, be more readily discovered. 
If the question contains a threat the confession thus obtained is 
vitiated.** Expressions such as “better tell the truth,” and “it will 
be best for you to tell the truth” have generally been held insuffi- 
cient to render a confession inadmissible.” But such language, 
coupled with other acts by the police officials, may render the ad- 
mission, or confession, incompetent. Such statements may consti- 
tute a veiled threat or be held out as an inducement. Whether the 





25 Kosienski v. State, 24 Ohio App. 225, 157 N.E. 301 (1927). 

26 Snook v. State, 34 Ohio App. 60, 170 N.E. 2d 444 (1929). See Mosley 
v. State, 48 Ohio App. 554, 194 N.E. 2d 613 (1934). 

27 Cobb v. Commonwealth, 267 Ky. 176, 179, 101 S.W. 2d 418, 419 
(1936). For similar results see, People v. Goldblatt, 383 Ill. 176, 49 N.E. 
2d 36 (1943) (where accused was subjected to three days of intensive 
questioning); Enoch v. Commonwealth, 141 Va. 411, 126 S.E. 222 (1925) 
(defendant was interrogated for 14 hours and taken to house where victim 
lay in coffin and was there questioned further); People v. Prestidge, 182 
Mich. 80, 148 N.W. 347 (1914); Commonwealth v. McClanahan, 153 Ky. 
412, 155 S.W. 1131 (1913); State v. Powell, 266 Mo. 100, 180 S.W. 851 (1915). 

28 Murphy v. United States, 285 Fed. 801, 811 (1923); People v. Pan- 
tano 239 N.Y. 416, 146 N.E. 646 (1925). 

29 Kelly v. State, 72 Ala. 244 (1882); State v. Kornstett, 62 Kan. 221, 
61 Pac. 805 (1900); Hintz v. Wisconsin, 125 Wis. 405, 104 N.W. 110 (1905); 
State v. Jon, 46 Nev. 418, 428 (1923) where several examples of similar 
phrases are discussed. 
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statements were actually threats is not as important as whether 
the accused, at the time, thought they were. 

A confession obtained by trick, if not calculated to prevent the 
accused from telling the truth, will be received as evidence.*® Al- 
though a confession seems to be an unequivocal indication of guilt 
to the average newspaper reader, it is in reality an unsatisfactory 
and dangerous method of proof unless properly obtained. Aside 
from the humanitarian considerations, it often leads to acquittals 
on the grounds of fear and duress when legal evidence might have 
been secured that would lead to convictions. 


Civit LIABILITY 


Assuming that a person has been subjected to the brutality of 
the third degree and has been injured or suffers mental anguish, 
the perpetrators themselves are clearly liable, but can the injured 
person recover from their superiors? The liability of an officer for 
the wrong of a subordinate involves three aspects: the relation be- 
tween the officer and his subordinate; the officer’s liability under 
his bond; and public policy.** Ordinarily, an officer is not liable for 
the negligence or misconduct of his subordinates on the theory of 
respondeat superior, because it is said that the relationship of 
master and servant does not exist between them.** The denial of 
the application of respondeat superior seems invalid with respect 
to third degree methods practiced in police stations. For there, 
all of the requirements for the application of the doctrine of re- 
spondeat superior are met, since such officials have as much control 
over subordinates at the police station as any employer has over his 
employees. Frequently, these subordinate officers are appointed di- 
rectly by the governmental unit and removable only at its pleasure; 
but even where they are appointed and removed by their official 
superior, the latter is not liable unless he himself has been negli- 
gent in their selection or retention, or directed, authorized, or co- 
operated in the wrong. ° 

In a California case the widow of a man who died as a result 
of a beating administered by police officers of Oakland, sued the 
chief of police, the city manager, and their bondsman for the wrong- 





30 Commonwealth v. Spardute, 278 Pa. 37, 122 Atl. 161 (1923); Johnson 
v. State, 107 Miss. 196, 65 So. 218 (1914) (accused visited by a reporter who 
said he was a spiritualist and that a confession would be good for accused’s 
soul). 

31Comment, Liability of Public Officials for the Defaults of Their 
Subordinates, 13 St. JoHN’s L. REv. 351 (1930) (Where the author discusses 
these same three aspects with reference to the liability of an officer en- 
trusted with public funds for the defaults of subordinates). 

82 MECHEM ON AGENCY §1502 (2d ed. 1914). Where the author states 
that the reasons are “motives of public policy, the necessities of the public 
service, and the perplexities and embarrassments of a contrary doctrine.” 
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ful death of her husband. In overruling the defendant’s demurrer, 
the Supreme Court of California held that the power of a public 
official to suspend or discharge his subordinates and to start pro- 
ceedings to remove them carries with it the duty to exercise that 
power vigilantly, and such official’s negligent failure to act makes 
him answerable in damages.** Although the court expressly re- 
jected the doctrine of respondeat superior in this case, the theory 
used was the defendant’s negligent failure to suspend or discharge 
the officers for unfitness and brutality known to defendants. It 
would seem, therefore, that suit should be brought under one of 
the exceptions to the doctrine of respondeat superior, 7.e. that the 
superior personally directed the third degree acts, or co-operated 
in the offense, or failed to use ordinary care in employing or 
discharging his subordinates.“ Where the general rule of nonlia- 
bility for torts of subordinates has been enunciated, courts and text- 
writers have taken great care not to imply immunization for offi- 
cials who have, or should have had, knowledge of their subordi- 
nates’ vicious propensities. 

In determining the liability of superior public officials in this 
field, courts often confuse the issue by trying to ascertain whether 
the duties of such officials are ministerial or discretionary. It has 
been said that if the duty is absolute, imperative, and simply min- 
isterial, the officer is liable in damages to anyone injured, either 
by his omission to perform his duty, or by performing it negligently. 
But if the official’s power is discretionary, the official is not liable 
for neglecting to use those powers.** This distinction is not a valid 
one because it is conducive to judicial acrobatics; a vehicle admir- 
ably fitted to enable the court to reach the answer it feels is justi- 
fied in the circumstances. Once the court has decided that the 
duties are either ministerial or discretionary, the riddle of liability 
or non-liability is solved. Where third degree tactics are practiced, 
the superior officer may have authorized such conduct or, if not, 
he’is rarely free from negligence to some degree in retaining unfit 
subordinates, or in not carefully overseeing their conduct. If that 
premise be adopted, then we may forget the doctrine of respondeat 
superior, ignore the unsound distinction between ministerial and 
discretionary duties of the superior officer and permit recovery on 
a showing that these subordinates are instrumentalities under the 
control of the superior officers. 

It is accepted in the law of torts that it is negligent to use an 





33 Fernelius v. Pierce, 22 Cal. 2d 226, 138 P. 2d 12 (1943). See also, 
Hale v. Johnson, 140 Tenn. 182, 203 S.W. 949 (1918). 

84 Strickfaden v. Greencreek Hwy. Dist., 421 Idaho 738, 763, 248 P. 456, 
463 (1926). 2 SHEARMAN AND REDFIELD, NEGLIGENCE $330 (revised ed. 1941). 

35 Hale v. Johnson, 140 Tenn. 182, 203 S.W. 949 (1918) (Official was 
held liable for nonperformance of a ministerial duty). 
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incompetent or unfit instrumentality, whether a human being or a 
thing, which the user knows, or should know, to be so defective 
that its use involves a chance of harm to others.** This theory of 
recourse would not permit recovery where the superior officer him- 
self was not at fault, and would impose no undue burden on public 
officers. Even though the subordinate officers who administer the 
third degree are themselves public officers, if their superior has the 
power to suspend or remove them, then that places on him a cor- 
relative duty to exercise that power to protect the public interest. 
There can be no adequate protection of the public against the 
brutality of the third degree unless the higher officials are answer- 
able for their failure to discharge their duties. 

It may be argued that even if a civil action were allowed 
against a superior officer, such as a chief of police, that it would, 
in most cases, afford an inadequate remedy so far as pecuniary 
compensation is concerned. The answer to such an argument lies 
in the amount of the bond which is required as condition precedent 
to his qualification.** The sureties on an official bond guarantee 
faithful performance of official duty and it is taken to secure any 
cause of action that may arise against an official for either mis- 
feasance or nonfeasance.** The bond is required, and is given, for 
the express purpose of protecting the public from illegal and un- 
warranted acts of the officer in the discharge of his official duties.* 
Recovery directly from the bonding company has been allowed 
where the police officer failed to faithfully perform his duties.*° Be- 
yond the common-law duty which the law imposes to act carefully 
once the duty to act is assumed, are duties created by statute. In 
such cases, the extent of the liability incident to a statutory duty 
must be determined by the statute itself.*t If an officer’s duty is to 
an individual injured by a breach of that duty, the officer is per- 
sonally liable. A breach of duty to the public may cause an action 





86 RESTATEMENT, TORTS, §307 (1934). 

37 Onto Gen. Cope §§2399 (bond of county commissioners) ; 4219 (bond 
for all officers in village government fixed by council with approval of the 
mayor); 2824 (bond of sheriff); 1855 (bond for officers of state institu- 
tions) (1939). 

38 State v. Newman, 2 Ohio St. 567 (1853). 

39 Rischer v. Meehan, 11 Ohio C.C. 403, 5 Ohio C.D. 416 (1896). For 
an interesting discussion of the liability of a bondsman see Fernelius v. 
Pierce, 22 Cal. 2d 226, 138 P. 2d 12 (1943). 

40 Maryland Casualty Co. v. McDiarmid, 116 Ohio St. 576, 157 N.E. 321 
(1927); U.S. F. & G. Co. v. Samuels, 116 Ohio St. 587, 157 N.E. 325 (1927); 
Fidelity & Casualty Co. of New York v. Boehnlein, 202 Ky. 601, 260 S.W. 
353 (1924). 

41 PoLLock, Torts 26 (13th ed. 1929). It may be that the Civil Rights 
Act has been so broadly construed as to permit an aggrieved person to 
utilize this federal statute in an action for damages in a state court. See 
footnote 3. 
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against the officer by the governmental unit representing the public. 
It is not clear how the courts determine the nature of the duty, but 
it seems to depend on certain policy factors. The argument is made 
that if officers were held liable to individuals for every negligent 
act committed by them, capable men would not accept public office. 
This argument does not seem too strong since the officer has affirma- 
tively accepted a position of public trust and responsibility. If an 
individual is injured through the brutal third degree tactics of sub- 
ordinates whom the superior officer knows to be, or should know 
to be, inclined to commit such illegal acts of violence, then that 
superior officer should be liable to the person injured as a conse- 
quence of his failure to perform his duty as a conscientious public 
official. 

In Ohio, public officers are not liable for the acts, negligence, or 
omissions of subordinate officials, whether appointed by them or 
not, unless they direct the act complained of, or acquiesce in the 
conduct from which the injury results.** Where they have em- 
ployed persons of sufficient ability and have not been negligent in 
their selection, they are free from liability. This indicates that if 
a superior public officer retains in office a subordinate known to be 
vicious, or who with reasonable diligence could be ascertained to be 
of such a nature, recovery would be allowed in Ohio. However, in 
one case in which the superintendent of a city workhouse was sued 
for cruel and inhuman treatment of the plaintiff while a prisoner, 
the petition was dismissed as not stating a cause of action because 
the superintendent owed his duty to the public and not to the 
individual.** 

Where the superior officer is a sheriff, it seems that the doctrine 
of respondeat superior will apply to render him liable for the 
wrongful acts of his deputies. The Ohio statute provides, “The 
sheriff shall be responsible for neglect of duty or misconduct in 
office of each of his deputies.”** This statute has been interpreted 
to “place upon a sheriff the responsibility of seeing to it that his 
choice of deputies be wisely made, and that trustworthy and de- 
pendable peace officers be chosen as his aides. It was well recog- 
nized that deputies might be over-officious, and might carelessly or 
wantonly disregard the rights and liberties of those whom they 
were selected to serve. It was therefore proper to repose responsi- 
bility in the appointing officer, to the end that his appointee would 





42 Conwell v. Voorhees, 13 Ohio 523 (1844). It should be noted that 
this was an action against a ‘mail contractor’ for the carelessness of his 
agents. It is assumed that the principle involved would carry over to an 
action against an officer for the third degree methods employed by his 
subordinates. 

#3 Rose v. Toledo, 1 Ohio C.C. (N.S.) 321 (1903). 

4 Onto GEN. CopE §2831 (1939). 
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not prostitute his office and that the people should be well served.”** 
There does not seem to exist in Ohio sufficient means whereby a 
person injured by subordinate officers by the use of third degree 
methods may bring a civil action against the superior officer and 
recover damages.*® The doctrine of respondeat superior is not ap- 
plicable, and public officers are usually not liable for the acts of 
their subordinates in public service, unless, as courts and text writ- 
ers have pointed out, the superior officer negligently, or wilfully, 
employs or retains, unfit or improper persons, or refrains from sus- 
pending them if he has not the power to discharge them. 

In considering the civil remedy for abusive treatment at the 
hands of public officials, it must be kept in mind that a municipality 
is not liable for torts committed by police officers in making arrests, 
or for assaults upon prisoners in their custody.‘ 

The maintenance of a police department by a municipality is 
done in the exercise of its governmental function and the munici- 
pality is not, in the absence of statutory provision, liable in damages 
for the negligent or tortious acts of the members of its police de- 
partment.** In Ohio, no statutory remedy against a municipality 
is provided. 

CRIMINAL LIABILITY FOR ABUSIVE TREATMENT 


At common law a police officer indulging in third degree prac- 
tices was criminally liable.**? In a number of states express legis- 
lation has imposed criminal liability for the acts of an officer in 
coercing a prisoner to confess.*° The legislature of Ohio has seen 
fit to enact at least two criminal statutes which could be invoked.™ 
Although they provide a penalty for an officer who injures or op- 
presses one by color of his office, the sanction invoked is pitifully 
inadequate. However, even if the penalty were more severe the 
difficulty would not be lessened, because of the tendency of fellow 
officers to give perjured testimony in order to clear a member of 
the force. Moreover, the prosecuting attorney who by acquiescence, 





45 Hanratty v. Godfrey, 44 Ohio App. 360, 184 N.E. 842 (1932); See also 
1939 Ors. Att’y. GEN. (Ohio) No. 1289. 

46 Rose v. Toledo, 1 Ohio C.C. (N.S.) 321 (1903). 

47 Abvord, Adm’r v. Village of Richmond, 3 Ohio N.P. 136, 4 Ohio Dec. 
(N.P.) 177 (1896); Rose v. Toledo, 1 Ohio C.C. (N.S.) 321 (1903); see 
Hunter and Boyer, Tort Liability of Local Governments in Ohio, 9 Onto Sr. 
L. J. 377 (1948). 

48 Similarly where a Board of County Commissioners is sued for in- 
juries received by a prisoner while in a county jail, the county is not liable. 
Besser v. Board of County Commissioners, 58 Ohio App. 499, 16 N.E. 2d 947 
(1938). 

49 33 Micu. L. Rev. 451 (1934). 

50 These statutes are collected in 2 NATIONAL COMMISSION ON LAW 
OBSERVANCE AND ENFORCEMENT 213 (1931). 

51 On10 GEN. Cone §§ 12915 and 12925 (1939). 











524 OHIO STATE LAW JOURNAL [Vol. 9 


if not approbation, encourages officers to procure confessions is not 
likely to be over-zealous in prosecuting official lawlessness which 
lightens the burden of his office. The deterring influence of criminal 
liability is not a very forceful one. 

Perhaps a more direct action against offenders could be taken 
by an action to oust such offenders from public office by means of 
a quo warranto proceeding.* 

This recourse possesses a distinct advantage in that it provides 
an immediate penalty—the loss of the wrongdoer’s job, the threat 
of which is quite likely to have a certain deterrent effect. In Ohio 
such an action may be brought in the name of the state against a 
public officer who “does or suffers an act which, by the provisions 
of law, works a forfeiture of his office.”** Where the cause of re- 
moval from office is given by a statute which also provides a special 
procedure for the removal, then the statutory remedy is exclusive 
and an action of quo warranto will not lie.** 

Neither statutes nor regulations can stifle the third degree. 
The community must insist on high standards in police and other 
officials. If this is done, this infamous treatment will cease to be 
condoned and can be wiped out. A vocal press can help the cause 
by publicity of violations. The third degree degrades the very 
people who practice it, hardens and embitters the prisoner against 
society and gives him a fear and contempt of law enforcing agen- 
cies; and it lowers the esteem in which justice and its administra- 
tion is held by the public. The people must demand and expect to 
provide adequate compensation for intelligent law enforcement 
officers highly skilled in techniques of scientific crime detection. 
Strong arm methods of extracting admissions are a poor substitute 
utilized by lethargic police officials who are not trained in the 
modern art of compiling evidence. Proper training is an important 
responsibility of thé police profession and should be conducted at 
a true professional level. To adequately cope with our complex 
society, the police service and the taxpayer must take advantage 
of the strides made in scientific crime detection. 

Don W. Sears. 





52 State ex rel. Boynton v. Jackson, 139 Kan. 744, 22 P. 2d 118 (1934). 

53 Onto Gen. Cope §12303 (1939). 

54 State ex rel. Att’y Gen. v. McLain, 58 Ohio St. 313, 50 N.E. 907 
(1898). 




















Recent Decisions 


ADMINISTRATIVE LAW—UNFAIR COMPETITION—MULTIPLE BASING 
Point Price SYSTEM HELD ILLEGAL 


The Federal Trade Commission ordered the Cement Institute, 
an unincorporated trade association, corporate producing members 
and associated individuals to cease and desist from concerted action 
in employing a multiple basing-point system in the sale and dis- 
tribution of cement. Held, (6-1) order upheld; the system as used 
constituted an “unfair method of competition” and a “systematic 
price discrimination” between customers of the respondents. The 
former is a violation of the Federal Trade Commission Act, 38 Star. 
719, 15 U.S.C. §45 (1946) ; and the latter is a violation of the Clayton 
Act, 38 Star. 730 (1914), 15 U.S.C. §13(f) (1946), as amended by 
the Robinson-Patman Act, 49 Star. 1526 (1936), 15 U.S.C. §13 (1946). 
Mr. Justice Burton dissented. Federal Trade Commission v. Cement 
Institute, 68 Sup. Ct. 793 (1948). 

A multiple basing formula is similar to the single-base system 
known as “Pittsburgh plus”, restrained as a violation of the Federal 
Trade Commission Act. United States Steel Corp., 8 F.T.C. 1 (1924). 
Delivered prices were quoted on steel consisting of Pittsburgh “base 
price” plus “all rail” freight from Pittsburgh to delivery point, 
regardless of the origin of shipment. “Mill net” return of the 
seller varied depending upon cost of shipment compared with the 
“all rail” freight charge in the delivered price. Excess of charge 
over cost was termed “phantom freight” and the converse “freight 
absorption.” Interdiction of the single system resulted in a shift to 
a multiple system in many industries. THE BASING PoInt PROBLEM 
11, 31 (TNEC Monograph 42, 1941). Multiple systems embrace two 
or more geographical areas, each with a basing point. For ship- 
rents outside an area, the lower delivered price of the two areas 
involved is quoted. Cement Institute, 37 F.T.C. 87, 147-48 (1943). 

Standardized product and elasticity of demand from the point 
of view of the individual producer characterize the cement indus- 
try. Transportation charges are important in costs, as are fixed 
charges. Producers are localized in few geographic areas with high 
concentration of purchases in few consumers. WILCox, COMPETITION 
AND Monopo.y IN AMERICAN INDUSTRY 126 (TNEC Monograph 21, 
1940). 

It is significant that in this case (1) a combination was charged, 
(2) competition between the sellers was considered restrained, and 
(3) uniform price quotation resulted, denoting use of base price 
plus base point freight charges. 
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In two leading cases, relied upon by the Court, individual use 
of a single basing-point system was held discriminatory with ac- 
companying restraint of competition between purchasers. Corn 
Products Co. v. Federal Trade Commission, 324 U.S. 726 (1945); 
Federal Trade Commission v. Staley Mfg. Co., 324 U.S. 746 (1945). 
During debate an amendment was proposed to the Robinson-Pat- 
man Act which would have made the word “price” as used in Sec- 
tion 2 of the Act mean “mill net” and thereby outlaw any system 
using basing-point freight. H. R. Rep. No. 2287, 74th Cong., 2d Sess. 
(1936). This was stricken. 80 Conc. Rec. 8224 (1936). At the same 
time the Wheeler Anti-Basing Point Bill was rejected. 80 Conc. 
Rec. 8102, 8223-24 (1936). As a result, a basing-point system must 
meet the same statutory requirements as any other pricing system. 


The Corn Products case, supra, left the validity of a multiple 
system for future scrutiny, but only in that it might meet the 
“good faith” provision which permits reduction in price to certain 
purchasers if “made in good faith to meet an equally low price of 
a competitor.” Such sufferance applies only to the seller’s “lower” 
price and not to an entire system of which part may be a “good 
faith” reduction. See Federal Trade Commission v. Staley Mfg. Co., 
supra at 753. It was considered that these rulings made further 
application of Section 2 a matter of detail. Wooden, Section 2(a)— 
Its Application to Basing Point Delivered Price, RoBINSON-PATMAN 
Act Symposium, CCH (1948). 


Restraint or threatened restraint on either “primary” or “sec- 
ond line” competition, or variations thereof, violate Section 2. For 
differentiation of types of competition, see Haslett, Price Discrimi- 
nations and Their Justifications under the Robinson-Patman Act, 
46 Micu. L. Rev. 450, 454 (1948). Before amendment, also, the sec- 
tion applied to either. Van Camp & Sons Co. v. American Can Co., 
278 U.S. 245 (1929); Porto-Rican American Tobacco Co. v. Ameri- 
can Tobacco Co., 30 F. 2d 234 (C.C.A. 2d 1929). “Freight equaliza- 
tion” whereby prices are quoted f.o.b. mill and certain purchasers 
were credited on invoices with differences between the freight 
which such purchasers were required to pay and freight from the 
nearest competitor of the seller, has been restrained. Milk & Ice 
Cream Can Institute v. Federal Trade Commission, 152 F. 2d 478 
(C.C.A. 7th 1946). Restraint, however, was under the Federal 
Trade Commission Act alone, and because of a combination. The 
same Act outlawed a “uniform delivered price” system and a “zone 
delivered price” system. United States Maltsters Ass’n v. Federal 
Trade Commission, 152 F. 2d 161 (C.C.A. 7th 1945); Ft. Howard 
Paper Co. v. Federal Trade Commission, 156 F. 2d 899 (C.C.A. 7th 
1946), cert. denied, 329 U.S. 795 (1946). “Concert of action” was 
found in each case. 
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The suggestion of these cases is that “concert of action” makes 
a price formula illegal where there is freight absorption without 
direct phantom freight charges, since the cost of such a system 
must be borne by a “padded” base price. They would fail in the 
face of the Federal Trade Commission Act and could not meet the 
“good faith” proviso of the Robinson-Patman Act. A basic reason 
for this may be that concerted action in maintaining a basing-point 
system, coupled with the use of a uniform base price, is price fixing. 
Concerted price fixing, even where agreed prices thereunder are 
reasonable, is illegal per se under the Sherman Act. See United 
States v. Trenton Potteries Co., 273 U.S. 392, 397 (1927); United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 220-25 (1940). 

It is submitted that this decision does not illegalize all “de- 
livered price” quotation, though they may be economically un- 
feasible if not outlawed. To bring individual use of such plans 
within the proscription there must be a specific adoption of the 
“mill net” theory and reciprocal grant of a right in the purchaser 
to have the advantage of his geographical location. A price with 
“full freight added” would not be suspect unless charges were for 
“all rail” freight and a cheaper form of transportation was used in 
certain discriminatory instances. Individual use of a “zone deliv- 
ered price” formula, wherein zones were drawn to conform with 
optimum competition points with sellers in other zones and where 
there was no substantial competition between purchasers inter- 
zone, would meet the requirements. Again, individual use of 
“freight equalization” may be justified as a method of meeting 
competition where the same restrictions are met. Conceivably in- 
dividual adoption of a “multiple basing-point” plan might be 
within the permitted area where it did not tend to restrain com- 
petition among purchasers. 

Whatever ill effects may be laid to the force of this decision in 
the way of placing heavier burdens on consumers in certain areas 
and forcing eventual decentralization, it is difficult to oppose a 
consequent cessation of the uneconomical costs of cross-hauling in 
an industry where transportation costs constitute one-fifth of the 
delivered price. 

Max Harley 


CONSTITUTIONAL LAW — EXECUTIVE DETERMINATION 
OF ELECTORAL LAWS 


Appeal to the supreme court from a certification of the Secre- 
tary of State that the Ohio Wallace for President Committee was 
not entitled to a position on the 1948 presidential ballot. Held, re- 
versed. There is no substantial evidence in the record to justify a 
denial of a position on the ballot to this group on the basis that its 
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affidavit was deficient because three of the affiants belong to the 
Communist Party. Without showing that they personally advocate 
the overthrow of the government the validity of the affidavit is not 
impaired. Zahn v. Hummel, 150 Ohio St. 127 (1948). 


“Any party, or group, desiring to have a place on the ballot 
shall file with the Secretary of State of Ohio... an affidavit... 
under oath stating that it does not advocate ... the overthrow, ... 
of our local, state, or national government. . . .” OHIO GEN. CoDE 
§4785-100 (a) (1939). The statute is phrased in terms of “party” or 
“group” and not in terms of the political tenets of the individual 
affiants. The personal political affiliations of individuals of a group 
would not necessarily establish a connection between the group and 
the activities prohibited by the statute. The court straddles this in- 
terpretation of the statute by stating “. .. the statute we are con- 
sidering provides that the group must not advocate .. . overthrow 
... Of our government. . .”, and “The fact that three members of 
the group belong to the Communist Party ... without any showing 
... they personally advocate overthrow of our government... 
does not destroy or impair .. . the affidavit... .” (Emphasis sup- 
plied.) Zahn v. Hummel, supra 136, 137. 

The constitutionality of the statute might have been attacked 
as violative of the Fourteenth Amendment of the Constitution of the 
United States. The elective franchise is embodied in the Ohio Con- 
stitution, Article V, Section 1. This creates a substantive right 
comparable to other basic liberties guaranteed by the constitution, 
and therefore, entitled to due process. The Fourteenth Amendment 
demands adequate notice and a fair and impartial hearing. Powell 
v. Alabama, 287 U.S. 45 (1932); Blackmer v. United States, 284 U.S. 
421 (1932). There must be a notice and a hearing, however sum- 
mary, at some stage in the proceeding. Hager v. Reclamation Dis- 
trict, 111 U.S. 701 (1884). A hearing carries with it an opportunity 
to present evidence. Sanders v. Shaw, 244 U.S. 317 (1917). This 
right extends to all tribunals and officers empowered to perform 
the judicial function. State ex rel. Oregon R.R. v. Fairchild, 224 
U.S. 510 (1912); Baltimore and Ohio R.R. v. United States, 298 U.S. 
349 (1936). The limitation would apply to a secretary of state. 

On the affidavit in question, an appeal is provided from the find- 
ing of the secretary of state. Onto Gen. CopE §4785-100(a) (1939). 
There is no provision for a hearing of the controversy concerning 
the affidavit at any stage. Under the wording of the statute, a final 
determination of the question could be made without an oppor- 
tunity to call a witness or present evidence. Such a determination 
would seem to deny due process of law as guaranteed by the Four- 
teenth Amendment, but the court rejected this approach stating, 
“We do not hold in the present case the secretary was obligated to 
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have a hearing or to give opportunity ... to answer any charges 
... or to cross examine any witnesses. .. .” Zahn v. Hummel, supra 
139. 

“An order [of an executive or administrative agency] based 
upon a finding made without evidence . . . or upon a finding made 
upon evidence which clearly does not support it, .. . is an arbitrary 
act against which courts afford relief.” Northern Pacific R.R. v. 
Washington Department of Public Works, 268 U.S. 39 (1925). Exec- 
utive or administrative action cannot be constitutionally freed from 
the basic requirement that it be supported by a reasonable 
foundation in fact. Helfrick v. Dahlstrom Metallic Door Co., 256 
N.Y. 199, 176 N.E. 141 (1932), aff'd per curiam, 284 U.S. 594 (1932). 
An administrative determination not supported by a reasonable 
foundation in fact is void. Kessler v. Strecker, 307 U.S. 22 (1939). 


It would seem that the Ohio court accepted this approach when it 
stated “. .. but we do hold that there must be in the record of in- 
vestigation by the secretary substantial facts or evidence to over- 
come the presumption of the good faith or honesty of an affiant 
whose affidavit fully complies upon its face with the provision of 
section 4785-100 (a) General Code... .” Zahn v. Hummel, supra, 139. 

There exists in our jurisprudence a constitutional guaranty 
of minimal requisites essential to fair executive hearings and the 
executive determination which follows such hearing must have a 
demonstrable basis in evidentiary fact. 

On theory it may be argued that these two constitutional re- 
quisites are in fact components of a single guaranty. On this ration- 
ale, rejection of the first component and the acceptance of the sec- 
ond, as was done in this case, would be acceptance of but half of 
the guaranty. 

It may also be said that the requisites are in fact two separate 
guaranties. It would seem that the court based its decision on the 
less important of the two. 


On either analysis an equitable result was reached. 
Robert L. Perdue 


CONSTITUTIONAL LAW — RIGHT TO COUNSEL IN A STATE, 
NONCAPITAL, CRIMINAL CASE 


Bute pleaded guilty to the noncapital crime of “taking indecent 
liberties with children” and was sentenced to one to twenty years 
in the state penitentiary. Eight years later, by proper procedure, 
Bute perfected his appeal to the United States Supreme Court, 
maintaining that there was a denial of due process of law in his 
trial in that he was not represented by counsel, that the court did 
not inquire into his desire to have counsel or his ability to procure 
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counsel, and that the court did not offer or assign counsel to assist 
him. Held, (5-4) the due process clause of the Fourteenth Amend- 
ment does not require the state court to make inquiries or to offer 
or to assign counsel in this case. Bute v. Illinois, 333 U.S. 640 
(1948). 

About two months later the Supreme Court held (6-3) that 
there had been a denial of due process under the Fourteenth 
Amendment in the sentencing by a state court of the accused upon 
a plea of guilty to burglary and robbery, a noncapital case, because 
the petitioner was without counsel (although he did not request 
counsel, he did not waive counsel, nor did the court make any in- 
quiries as to his desire for counsel), and because of gross careless- 
ness in the court’s sentence which was based on materially untrue 
assumptions concerning the petitioner’s criminal record. Townsend 
v. Burke, 68 Sup. Ct. 1252 (1948). And in another decision handed 
down the same day as the latter case, the Supreme Court decided 
(5-4) that there had been a denial of due process under the Four- 
teenth Amendment where the accused, who was found guilty in a 
jury trial of breaking and entering, a noncapital crime, had been 
denied appointment of counsel which he had requested. The ac- 
cused was a youth 18 years old and incapable of adequately repre- 
senting himself. Wade v. Mayo, 68 Sup. Ct. 1270 (1948). 

The Sixth Amendment gives the right to counsel in criminal 
cases in federal courts whether the accused requests it or not. John- 
son v. Zerbst, 304 U.S. 458 (1938). There is no such specific amend- 
ment applicable to criminal cases in state courts. The due process 
clause of the Fourteenth Amendment has been invoked to give this 
right of counsel in state criminal cases where the offense is a 
capital one. Powell v. Alabama, 287 U.S. 45 (1932); Williams v. 
Kaiser, 323 U.S. 471 (1945). But the due process clause of the 
Fourteenth Amendment does not incorporate the Sixth Amendment. 
Betts v. Brady, 316 U.S. 455 (1942); see Palko v. Connecticut, 302 
U.S. 319 (1937). 

The concept of due process has not been set in a rigid pattern 
but has been kept fluid so as to permit the rendition of justice in 
varying circumstances. Embodied in the concept of due process is 
the right to a fair trial of which there are several aspects, right to 
counsel in certain instances being one. It is generally conceded 
that the right to retain private counsel is present in all cases; the 
problem arises as to the right to have counsel appointed to assist an 
indigent accused. 

Although the right to appointed counsel in state courts has been 
limited to capital cases, the way is open to recognize this right in 
noncapital cases as evidenced by the following language, “That 
which may in one setting constitute a denial of fundamental fair- 
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ness, shocking to the universal sense of justice may, in other circum- 
stances, and in the light of other considerations, fall short of such 
denial.” Betts v. Brady, supra. In the Townsend case the fact that 
the accused was not represented by counsel plus the fact of gross 
carelessness by the trial court constituted denial of due process of 
law in a noncapital case. And in the Wade case the fact that it was 
a noncapital case did not automaticlly close the court’s mind to the 
need for counsel. The court held that the accused’s youth and in- 
ability adequately to represent himself, made the right to appointed 
counsel prerequisite to a fair trial. 


The court has broken away from the test which required that 
there must be a capital case before the right to appointed counsel 
arises. Mr. Justice Douglas, dissenting in the Bute case, would look 
to the nature of the charge and the ability of the average man to 
defend himself, unaided by the expert at law, to determine the need 
for counsel, upon that need would base the right. But the court has 
not adopted Mr. Justice Douglas’ test; rather it has eliminated as an 
independent ‘criterion, the requirement of a capital offense and it 
now looks to the facts of each case to determine whether there is a 
circumstance which aggravates the disadvantage arising from ab- 
sence of counsel. The death penalty alone is still sufficient to create 
the right to counsel; there may be that right in cases of much less 
serious crimes. The court now applies a subjective test, looking at 
the facts and circumstances of each individual case. State courts 
must now enforce a rule more difficult to apply. Federal courts may 
have more litigation on this question than formerly. The cases do, 
however, recognize an important need and a vital civil right. This 
could have been accomplished and the law could have been more 
settled by a decision that the due process clause of the Fourteenth 
Amendment embraces the Sixth Amendment. Perhaps state courts 
will react to these cases so as to accomplish substantially that result. 

Jack W. Folkerth 


DESCENT AND DISTRIBUTION — DESIGNATED HEIR 


An illegitimate child was acknowledged in the natural father’s 
will. The natural father also designated the child as his heir at 
law under the provisions of Ohio General Code Section 10503-12. 
Plaintiff as guardian of the child brought an action to contest the 
will of the brother of the natural father, which brother died sub- 
sequent to the decease of the natural father. The trial court was of 
the opinion that the child could inherit from the natural father’s 
brother as from a blood uncle. The court of appeals affirmed the 
judgment of the trial court, but on the ground that a designated 
heir is entitled to inherit through as well as from the declarant. 
Held, the child was not a proper party to contest the will since 
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acknowledgment by the natural father without marriage to the 
mother does not enable the child under the statute of descent and 
distribution to inherit either from or through the natural father, 
and because a designated heir under the statute of descent and dis- 
tribution can inherit only from, not through, the designator. Black- 
well v. Bowman, 156 Ohio St. 34 (1948). 

In derogation of common law, at which an illegitimate child is 
nullius filius and cannot inherit from anyone, in Ohio an illegitimate 
child can inherit both from and through his mother, either directly 
or collaterally. Ouro Gen. Cope §10503-14 (1938). No Ohio law pro- 
vides for an illegitimate child’s inheriting from his natural father 
under the statute of descent and distribution. Lewis v. Eutsler, 4 
Ohio St. 355 (1854). However, the child may be legitimated by the 
subsequent marriage of his parents and the father’s acknowledg- 
ment of paternity. Onto Gen. Cope §10503-15 (1938). Being unable 
to inherit from the acknowledged father, clearly the child cannot 
inherit through him on the ground of blood relationship. The court 
pointed out that if this is too harsh a doctrine, the remedy is a leg- 
islative problem. 


In Ohio adoption after majority is invalid and confers no right 
of inheritance. Steele v. Schwartz, 55 Ohio St. 685, 48 N.E. 1118 
(1896). Ohio General Code Section 10503-12 provides, without age 
restrictions and without consent or knowledge on the part of the 
designee, for the designation of any individual by the designator as 
his heir at law. The statute states that when this is properly done, 
“the person thus designated will stand in the same relation for all 
purposes, to such declarant as he or she could, if a child born in 
lawful wedlock. The rules of inheritance will be the same, between 
him and the relations by blood of the declarant, as if so born.” This 
statute was first enacted in 1854 and has been carried into every 
revision and codification since then with no substantial change. 
It is believed that there has never been another statute similar to 
this in any other state or country basing its jurisprudence on com- 
mon law. Southern Ohio Savings Bank & Trust Co. v. Boyer, 66 
Ohio App. 136, 31 N.E. 2d 161 (1940). Notwithstanding the broad 
language of the designated heir statute and the provision of Ohio 
General Code Section 10214 that the rule of common law to the 
effect that statutes in derogation thereof must be strictly construed 
has no application to the third or remedial part of the code, the 
courts have consistently held that the effect of the designated heir 
statute was merely to give the designated heir a share in the de- 
clarant’s estate upon his death. Southern Ohio Savings Bank & 
Trust Co. v. Boyer, supra; Rogers v. Cromer, 24 Ohio L. Abs. 508, 
37 N.E. 2d 407 (Ct. of App. 1937). 


Prior to 1946, the Ohio courts uniformly held that the most that 
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was conferred upon the adopted child was the right to inherit from, 
never through, the adopting parent. Upson v. Noble, 35 Ohio St. 655 
(1880) ; Quigley v. Mitchell, 41 Ohio St. 375 (1884); Phillips v. Mc- 
Conica, 59 Ohio St. 1, 51 N.E. 445 (1898); Albright v. Albright, 116 
Ohio St. 668, 157 N.E. 760 (1927). These cases followed the weight 
of authority in the United States. 15 Cin. L. Rev. 347 (1941). In 
interpreting the designated heir statute, the court followed the doc- 
trine of pari materia and the adopted child ruling was used along 
with the argument that the designated heir statute could not confer 
greater rights on the designated heir. Southern Ohio Savings Bank 
& Trust Co. v. Boyer, supra; Rogers v. Cromer, supra. In 1946 the 
supreme court decided that under Ohio General Code Section 
10512-19 an adopted child could inherit through as well as from the 
adopting parent. Flynn v. Bredbeck, 147 Ohio St. 49, 68 N.E. 2d 75 
(1946). This decision was based on the addition to the statute on 
January 1, 1932, of the words: “[The adopted child] . . . shall be 
capable of inheriting property expressly limited by will or by opera- 
tion of law to the child or children, heir or heirs at law, or next of 
kin of the adopting parent or parents or to a class including any of 
the foregoing.” While Flynn v. Bredbeck, supra, did not overrule 
the former decisions as to the adopted child, being based on the 
change in the statute, it nevertheless removed the limitation on the 
adopted child’s inheritance that had been used by analogy to pre- 
vent the designated heir from inheriting through the designator. 


In the principal case the court decided that the sentence, “The 
rules of inheritance will be the same, between him and the relations 
by blood of the declarant, as if so born,” referred to the manner in 
which the designee will stand as to the property of the declarant. 
This interpretation completely nullifies that sentence as part of the 
statute, as it then does nothing but add emphasis to the provisions 
of the sentence preceding it. In the construction of statutes useless 
repetitions of meaning are not to be supposed if they can be fairly 
avoided. 37 Onto Jur. 616 (1934). 


The court then posed the question, “If the designee inherited 
from and through the declarant as a child of declarant born in 
lawful wedlock, would it not follow that the designee would trans- 
mit inheritance to the declarant?” An affirmative answer to that 
question would be a complete non sequitur. It would seem clear 
that this statute could not have been intended to permit an in- 
dividual by the ex parte proceeding therein provided to become the 
heir of another by self-declaration. No cases have been found 
claiming such an interpretation. If no rights are created in the de- 
clarant as a result of the designee inheriting from the declarant, it 
would appear that similarly no rights need be created in the de- 
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clarant by an interpretation that the designee may inherit from 
persons other than the declarant. 


Will the reasoning of the principal case affect inheritance from 
the adopted child? It has been held that the personal estate of an 
adopted child who died intestate passed to the natural mother to the 
exclusion of the adcpting parents. Upson v. Noble, supra. If the 
reasoning of the court has any validity, it would seem now to open 
the question whether an adopted child transmits inheritance to the 
adopting parents beyond the specific provisions of the adoption 
statute. 


While the case is significant in that it settles an existing conflict 
among the courts of appeals, it is submitted that the court’s reason- 
ing fails completely to reconcile differences between inheritance 
under the adoption code and inheritance under the designated heir 
statute. 

Howard Crown 


DivorcE—CONFLICTS—FULL FAITH AND CREDIT FOR DIVORCE 
DECREES—SURVIVAL OF SEPARATION DECREES 


Margaret Sherrer left Massachusetts, the state of matrimonial 
domicile, went to Florida where she rented living quarters, found 
a job, and placed her eldest daughter in school. At the end of the 
ninety-day Florida residence requirement, she filed a bill of com- 
plaint for divorce, alleging that she was a bona fide resident of the 
state of Florida. Respondent received notice by mail and entered 
a general appearance by Florida counsel, denying the allegation of 
Florida residence. The petitioner presented evidence tending to 
establish her Florida residence. Although respondent appeared per- 
sonally he offered no evidence in rebuttal. An absolute divorce 
was granted the petitioner on November 29, 1944. Three days later 
she remarried and returned to Massachusetts. In June, 1945, re- 
spondent instituted suit in Massachusetts alleging that he was pe- 
titioner’s lawful husband and that the petitioner’s subsequent mar- 
riage was void. He sought a declaration that he was living apart 
for justifiable cause and that he be permitted to convey his real 
property as though he were single. The Massachusetts probate court 
found for the respondent and the Supreme Judicial Court of Massa- 
chusetts affirmed. On writ of certiorari from the Supreme Court of 
the United States, held, reversed. A decree in a divorce proceeding 
of one state wherein the question of jurisdiction has been litigated 
by the parties is entitled to full faith and credit and may not later 
be attacked collaterally in the courts of another state. Sherrer v. 
Sherrer, 68 Sup. Ct. 1087 (1948). 

In a companion case to Sherrer v. Sherrer the facts differed in 
three material respects. The wife brought an action to enforce a 
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decree for separate maintenance entered by a Massachusetts court 
prior to the Nevada divorce decree. The wife admitted as true the 
allegations in husband’s divorce petition that he was a bona fide 
resident of Nevada, and the divorce in controversy was granted to 
the wife on her cross-petition. Held, that these differences did not 
militate against the result reached in the Sherrer case. The Nevada 
divorce is entitled to full faith and credit in the courts of Massa- 


chusetts. Coe v. Coe, 68 Sup. Ct. 1094 (1948). 


Two other cases have modified the concept of full faith and 
credit to be accorded divorce decrees. A husband and wife were 
married in New York and maintained a marital domicile there. 
The wife obtained a New York separation decree and was awarded 
alimony, the husband appearing personally in the action. The hus- 
band subsequently went to Nevada and obtained a final divorce 
after satisfying the residence requirements. No provision was made 
for alimony although the Nevada court was cognizant of the New 
York decree. The wife was served constructively, and did not ap- 
pear in the Nevada proceedings. No further alimony was paid 
under the New York decree and the wife brought a suit for arrears 
in a New York court. At no time has she contested the Nevada 
residence of her husband. The New York courts gave judgment 
for the wife. On writ of certiorari from the United States Supreme 
Court, held, affirmed. The Nevada divorce is entitled to full faith 
and credit in New York but the New York judgment survives the 
decree. Estin v. Estin, 68 Sup. Ct. 1213 (1948); Kreiger v. Kreiger, 
68 Sup. Ct. 1221 (1948). 


The Constitution requires that the judgment of a state court 
be given the same effect and validity in the courts of a sister state 
as it would be given in the courts of the state where rendered. 
The full faith and credit clause has been uniformly construed to 
extend to divorce decrees. Barber v. Barber, 21 How. 582 (U.S. 
1858) ; Haddock v. Haddock, 201 U.S. 562 (1906); Williams v. North 
Carolina, 317 U.S. 287 (1942), 325 U.S. 226 (1945), rehearing denied, 
325 U.S. 895 (1945). But if the court has no jurisdiction, the pro- 
ceedings are coram non judice and neither courts of that state, nor 
courts of any other state need recognize the judgment. A judgment 
in personam is not entitled to full faith and credit unless the court 
has jurisdiction of the defendant. Pennoyer v. Neff, 95 U.S. 714 
(1877). However, a divorce decree is not a judgment in personam. 
It has been said to be a judgment in rem. For a criticism of this 
characterization see Radin, The Authenticated Full Faith and Credit 
Clause; Its History, 39 ILL. L. Rev. 1, 24 (1944). Marriage is a status 
out of which arise duties to society and to the other spouse, and 
an action to dissolve a marriage can properly be called an action 
quasi in rem. Therefore, a court can enter a valid decree although 
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it does not have personal jurisdiction of the defendant. Maynard 
v. Hill, 125 U.S. 190 (1888); Atherton v. Atherton, 181 U.S. 155 
(1901). Such a decree is entitled to full faith and credit although 
there was constructive service upon the defendant. Cheely v. Clay- 
ton, 110 U.S. 701, 705 (1884). The essential requirement for juris- 
diction to grant a divorce is domicile. The Supreme Court first 
decided that a state could grant a valid divorce only if the marital 
domicile of the parties was in that state. Further, contrary to the 
general rule, the marital domicile did not follow the husband when 
he was the party at fault, but remained with the wife. Haddock 
v. Haddock, supra. Domicile followed the innocent party. Davis 
v. Davis, 305 U.S. 32 (1938). The present view is that fault of the 
party suing is immaterial. It is sufficient to satisfy the require- 
ment of domicile that he be a bona fide resident of the state where 
suit is brought. Williams v. North Carolina, 325 U.S. 226 (1945). 


In view of divergent requirements prescribed by the states, 
the question of the bona fides of the residence of the petitioner is 
of paramount importance. If a divorce is secured from a defendant 
not personally served who did not appear in the proceedings, he 
may collaterally attack the decree in another state by showing 
that the petitioner was not a bona fide resident of the state grant- 
ing the divorce, and since jurisdiction did not exist, the decree is 
not entitled to full faith and credit. Bell v. Bell, 181 U.S. 175 
(1901). It was formerly held that if the defendant appeared per- 
sonally and denied that the plaintiff was a resident, but later with- 
drew the answer that this did not preclude a finding by a court of 
another state that plaintiff was not in fact a bona fide resident. An- 
drews v. Andrews, 188 U.S. 14 (1903). The Sherrer case expressly 
overrules the Andrews case and establishes that litigation of the 
jurisdictional issue prevents a later inquiry in another state into 
the facts upon which jurisdiction was based. This does not mean 
that a court of another state must recognize a divorce based upon 
collusion or fraud. 


The decision raises two questions. First, are there minimum 
residence requirements for divorce so that a divorce granted on less 
may be disregarded by a sister state? Bona fide residence has a 
definite meaning, and when states characterize as bona fide resi- 
dence a transiency that cannot logically be so classified, sister states 
may disregard decrees based on that type of residence. Second, 
what will be the decision where the defendant appears but does not 
contest the allegation of residence? Mr. Justice Frankfurter in his 
dissenting opinion in the Sherrer case discerned this problem but 
offered no solution. It is doubtful that a mock, or pre-arranged 
contest of jurisdiction would be binding on the courts of another 
state. The essence of the dissenting opinions in the Sherrer and 
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Coe cases is that the public policy of states with strict residence 
requirements is being defeated by states with more liberal stand- 


ards. 


Finally, a divorce decree does not necessarily affect the obliga- 
tions imposed by a separation decree rendered in another state. 
This result had been anticipated. Russo v. Russo, 62 N.Y.S. 2d 
514 (N. Y. City Ct. 1946); Holt, The Bones of Haddock v. Haddock, 
41 Micn. L. Rev. 1013, 1036 (1943). The decision seems correct, but 
as Mr. Justice Frankfurter remarks in his dissenting opinion, a 
state may hold that a valid foreign decree does not terminate obli- 
gations under a local separation decree only if it reaches the same 
result as would have been reached had the divorce been granted by 
the home state. Failure so to limit the decision is a weakness in the 
majority opinion. The Coe and Estin cases both involved this 
point. The Coe case held the payments under the prior decree 
terminated while the Estin case did not. Comparison of the lan- 
gauge in the two opinions indicates that the Court, without ex- 
pressly so declaring, had in mind the limitation enunciated by Mr. 
Justice Frankfurter. 

Richard O. Gantz 


EQuITY—INJUNCTION DENIED—PRIVATE AIRPORT AFFECTED 
WITH PUBLIC INTEREST 


The defendant planned to build and operate a private, light- 
plane airport on land about one-fourth mile from the corporation 
limits of the city of Akron. Adjacent land owners in this unre- 
stricted, unzoned area sought an injunction to restrain defendant 
from so using his property. The trial court granted the injunction 
and the case was appealed on questions of law and fact. Held, that 
balanced against the defendant’s establishment of a legitimate and 
necessary business, the threatened damages to the plaintiffs were 
insufficient for an anticipatory injunction. Antonik v. Chamberlain, 
81 Ohio App. 465, 78 N.E. 2d 752 (1947). 

An airport is not a nuisance per se, although its manner of 
operation or construction may make it a nuisance. Thrasher v. 
Atlanta, 178 Ga. 514, 173 S.E. 817 (1934); Warren Township School 
District v. Detroit, 308 Mich. 460, 14 N.W. 2d 134 (1944); Vanderslice 
v. Shawn, 27 A. 2d 87 (Del. Ch. 1942). In considering the airport 
problem, as in other cases for injunctive relief from nuisance, the 
courts have had to “balance the equities” of the parties in the light 
of the public policy involved. 

In the clash between the private land owner and the expanding 
aeronautic industry, the courts and legislature have recognized the 
municipally owned airport as a public utility. Quto Gen. Cope 
§§3677, 3939; State ex rel. Hile v. Cleveland, 26 Ohio App. 265, 160 
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N.E. 241 (1927); Wichita v. Clapp, 125 Kan. 100, 263 Pac. 12 (1928); 
Dysart v. St. Louis, 321 Mo. 514, 11 S.W. 2d 1045 (1928). The public 
interest has at least been considered in most of the cases involving 
this type of airfield. One court took judicial notice of the airplane 
as a “well nigh indispensable” public utility and refused to enjoin 
an existing airport unless the acts were improper and unnecessary 
to orderly conduct of the business. Thrasher v. Atlanta, supra; for 
a similar holding see Delta Air Corp. v. Kersey, 193 Ga. 862, 20 S.E. 
2d 245 (1942). When the University of Virginia applied to a state 
commission for permission to build an airport, the court viewed the 
public interest in aviation instruction as outweighing the opposition 
of the owners of historic shrines in the area. Batcheller v. Virginia, 
176 Va. 109, 10 S.E. 2d 529 (1940). 

The present Ohio case seems to be one of the first to view the 
enjoining of a private airport as a public hardship. Other suits 
concerning such airfields have usually ignored any public interest 
therein or said that none was involved. Gay v. Taylor, 19 Pa. D. & 
C. 31, 1934 U.S. Av. R. 146 (1932); Vanderslice v. Shawn, supra; 
Smith v. New England Aircraft Co., 270 Mass. 511, 170 N.E. 385 
(1930); Burnham v. Beverly Airways Inc., 311 Mass. 628, 42 N.E. 
2d 575 (1942). However, the Massachusetts cases are based on a 
trespass theory which was rejected in the Ohio case. 

Although the instant case seemingly lays greater stress on pub- 
lic interest and comparative injury, it is reconcilable with a com- 
parable Ohio case decided in the federal courts. Swetland v. Curtiss 
Airports Corp., 41 F. 2d 929 (N.D. Ohio 1930), modified 55 F. 2d 201 
(C.C.A. 6th 1931). In that case the court said that the “balance 
of conveniences” was against the airport owner because of the avail- 
ability of an alternative site equally convenient to the community. 

The actual result of the case under discussion follows the usual 
rule of denying injunctive relief where a threatened project is not 
a nuisance per se arid its subsequent use or operation will deter- 
mine whether a nuisance will arise. This rule has been applied to 
both public and private airports. Warren Township School District 
v. Detroit, supra; Crew v. Gallagher, 358 Pa. 542, 58 A. 2d 179 (1948). 

Since the decision in the principal case could have been reached 
on a more traditional basis, the court’s opinion may show a trend 
in Ohio toward recognition of the private airport as a private enter- 
prise affected with a public interest. 

Lloyd E. Fisher, Jr. 
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JURISDICTION—RES JUDICATA—ERRONEOUS DECISION UPHOLDING 
JURISDICTION IMMUNE FROM COLLATERAL ATTACK 


An action for a partnership accounting was brought in the Fed- 
eral District Court for the Territory of Hawaii by Menashe, a resi- 
dent of Hawaii, against Sutton, a resident of New York, and a 
receiver was appointed. Menashe then brought an action in the 
district court in New York to have an ancillary receiver appointed. 
A temporary appointment was made. Six months later this ap- 
pointment was made permanent after the court had overruled a 
motion to vacate the appointment for lack of jurisdiction. After 
Sutton refused to disclose the location of the partnership assets 
alleged to be in New York, he was committed for contempt of court 
and sued out a writ of habeas corpus. Held, although the district 
court had no jurisdiction of the ancillary receivership suit (because 
the 1940 amendment to 28 U.S.C. §41 (1), which allows citizens of 
territories to sue citizens of a state in federal courts, is unconsti- 
tutional), the collateral attack on the district court’s decision must 
fail. Since the orders appointing the temporary and permanent 
receivers were appealable, and since Sutton did not appeal from 
either order, the issue of jurisdiction is immune from collateral 
attack. United States ex rel. Sutton v. Mulcahy, 169 F. 2d 94 
(C.C.A. 2d 1948). 


The case is a logical extension of the principle that a court has 
authority to pass upon its own jurisdiction, and that its decree sus- 
taining jurisdiction against attack, while open to direct review, is 
res judicata in a collateral action. This principle was first applied 
to jurisdiction of the person. Baldwin v. Iowa Traveling Men’s 
Ass’n, 283 U.S. 522 (1931). In 1938 it was decided that a determina- 
tion of jurisdiction of the subject matter was res judicata. Stoll v. 
Gottlieb, 305 U.S. 165 (1938). In 1940 the principle was further 
extended so that res judicata might be pleaded as a bar not only as 
to matters presented, but also as to any other available matter 
which might have been litigated. Chicot County Drainage District 
v. Baxter State Bank, 308 U.S. 371 (1940). The rule is effective to 
bar a second action upon the same claim between the same parties 
or those in privity with them. Sunshine Coal Co. v. Adkins, 310 
U.S. 381 (1940). In 1941 it was decided that the principle would 
apply where an interlocutory order had been issued after the ques- 
tion of jurisdiction had been litigated. United States v. Jaeger, 117 
F. 2d 483 (C.C.A. 2d 1941). The Supreme Court failed to cite this 
line of cases in deciding that an interlocutory order must be obeyed 
until set aside by appropriate proceedings, appellate or otherwise. 
United States v. United Mine Workers of America, 330 U.S. 258 
(1947). The decision could very well have extended to interlocu- 
tory orders the principle that determination of jurisdiction is res 
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judicata and immune from collateral attack. The principal case 
would seem to indicate that the Circuit Court of Appeals for the 
Second Circuit believes that the Supreme Court did not disapprove 
of such an extension by their failure to state it in the Mine Workers 
case. 

Judge Clark, concurring in the principal case, wrote, “My law 
school teachings were that a judgment showing on its face lack of 
jurisdiction of the subject matter was void for all purposes.” But 
he concluded that the trend established in the recent cases has led 
to this decision. 

In a dissenting opinion Judge Frank calls the application of the 
principle of res judicata in this case a “silly adherence to techni- 
calities.” He also points out that if the court had no jurisdiction of 
the subject matter, then Sutton could not waive the deficiency by 
his inaction. 


It does seem extraordinary that the court should hold that 
Congress was unable to confer jurisdiction to decide cases between 
a citizen of Hawaii and a citizen of a state, but that a party is pre- 
cluded from attacking an erroneous assumption of jurisdiction, if 
he fails to appeal. The central theme of the current view is that 
a party should have one, and only one chance to have a review of 
a matter decided. 


Myron E. Reinman 
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NEGOTIABLE INSTRUMENTS — CONVERSION BY DRAWEE BANK — 
Boox CreEpiIt To PAYEES By DRAWEE BANK Does Not 


CONSTITUTE PAYMENT 


Plaintiff received two drafts drawn by Tyson Produce Company 
on the defendant bank. The drafts were deposited at the Pioneer 
Bank and thereafter forwarded to the defendant bank for collection. 
These two banks had a written contract covering the handling of 
accounts between them to the effect that all items received by either 
bank were to be credited conditionally, subject to final payment, 
and might be charged back at any time until the proceeds thereof 
in money have been actually received. Such was also the customary 
way of handling accounts between banks in this area. Following 
their usual course of dealing, the defendant bank upon receipt of the 
drafts notified Tyson Produce which brought to the bank a check 
to cover the total amount of both drafts, and other items, and the 
bank then surrendered the drafts. Appropriate book entries credit- 
ing the Pioneer Bank and debiting Tyson Produce were made. A 
few hours later the defendant bank discovered that the Tyson Pro- 
duce credit account had been obtained by the use of fraudulent 
drafts. The bank immediately returned to Tyson Produce its check 
and received in return the drafts which were then sent to the 
Pioneer Bank for “insufficient funds.” Held, the defendant bank is 
not liable for conversion of the drafts nor did the book credit given 
to the Pioneer Bank amount to an irrevocable payment. Goeman v. 
Live Stock National Bank, 29 N.W. 2d 528 (Iowa 1947). 


Conversion is any act of dominion or control, wrongfully ex- 
erted over the chattels of another in denial of his right thereto. 
Talich v. Marvel, 115 Neb. 255, 212 N.W. 540 (1927); Ben Cooper 
Motor Co. v. Amey, 143 Okla. 75, 287 Pac. 1017 (1930). “Negotiable 
instruments” are chattels, and as such are subject to conversion. 
State v. First National Bank, 38 N.M. 225, 30 P. 2d 728 (1934). 
The court in the instant case thought that it would be difficult to 
find dominion or control wrongfully exerted in denial of the plain- 
tiff’s rights, since there did not exist in the Tyson Produce account 
sufficient funds to satisfy the drafts. 

The other problem in the case, whether a book credit is an 
irrevocable payment, is more difficult. When a bank has paid in 
cash a check in misreliance upon the state of the drawer’s account, 
the great majority of cases at common law and under the N.I.L. 
hold that it is a completed transaction which cannot be rescinded 
except for fraud, or for mutual mistake. Just what is meant by a 
mutual mistake is not always clear. In the following cases, in ac- 
cord with the majority view, it was held that there was no mu- 
tuality of mistake when the drawee bank made a mistake as to the 
state of the drawer’s account, even though the payee did not know 
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that the drawer had insufficient funds. American National Bank 
v. Miller, 229 U.S. 517 (1913); Riverside Bank v. First National 
Bank, 74 Fed. 276 (C.C.A. 2d 1896). The minority view is that un- 
der such conditions there is a mutual mistake. Grand Lodge v. 
Towne, 136 Minn. 72, 161 N.W. 403 (1917); National Bank of Cali- 
fornia v. Miner, 167 Cal. 532, 140 Pac. 27 (1914). The majority 
cases also hold that the act of crediting the depositing customer 
will be considered equivalent to an act of paying cash, and if there- 
after, even on the same day, the bank ascertains that they have 
made a mistake it will not affect the rights of the depositing cus- 
tomer. First National Bank of Philadelphia v. National Park Bank 
& Trust Co., 165 N.Y. Supp. 15, 100 Misc. 31 (1917); Union State 
Bank v. Hibernia Bank & Trust Co., 224 Mo. App. 375, 18 S.W. 2d 
93 (1929). There are conflicting cases on the sufficiency of a credit 
entry constituting payment. National Gold Bank v. McDonald, 51 
Cal. 64 (1875); Pollack v. Bank of Commerce, 168 Mc. App. 268, 151 
S.W. 774 (1912); Akron Scrap Iron v. Guardian Savings and Trust 
Co., 120 Ohio St. 120, 165 N.E. 2d 715 (1929). 

Two cases have given full effect to a contract, similar to the 
one in the instant case, whereby credit is given conditionally sub- 
ject to a charge back upon the discovery of an insufficiency of funds. 
Seaboard National Bank v. Central Trust & Savings Bank, 253 Pa. 
412, 98 Atl. 607 (1916); Stephens v. First National Bank, 271 S.W. 
395 (Tex. Civ. App. 1925). One reported case is contra. Hay v. 
First National Bank, 244 Ill. App. 286 (1927). 

In many states the legislatures have met the problem. The ma- 
jority of the statutes have followed the Bank Collection Code Sec- 
tion 3 which provides that a book credit shall be provisional, subject 
to revocation at or before the end of the day on which the item is 
deposited if the item is found not payable for any reason. When a 
credit is given after banking hours revocation may be exercised 
during the following business day. These states are Idaho, Ken- 
tucky, Missouri, New Jersey, New Mexico, New York, Oregon, 
Pennsylvania, South Carolina, Washington, West Virginia, Wiscon- 
sin and Wyoming. Two states, Michigan and Oklahoma, go further 
and permit a charge back at or before the end of the next business 
day. 

Charles M. Deitle 
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NEGOTIABLE INSTRUMENTS — STOP PAYMENT ORDERS — 
VALIDITY OF STIPULATIONS — NEGLIGENCE AS BASIS OF 
BANK’s LIABILITY 


Plaintiff depositor ordered the defendant bank to stop payment 
on a check. Defendant required plaintiff to sign a stipulation releas- 
ing defendant from liability for payment through inadvertency or 
oversight. Subsequently, defendant paid the check. Held, the pur- 
ported release was void for want of consideration and as against 
public policy. Case remanded to common pleas to try the issue of 
defendant’s negligence. Speroff v. First-Central Trust Co., 149 Ohio 
St. 415, 79 N.E. 2d 119 (1948). 

That a drawer of a bank check can order the drawee bank to 
stop payment before it has been accepted, certified or presented for 
payment is a proposition firmly anchored in the law. Kahn, Jr. v. 
Walton, 46 Ohio St. 195, 20 N.E. 203 (1889); Hynicka v. Life Ins. Co., 
4 Ohio N.P. (N.S.) 297, 310 (1906); Mahon Co. v. Huntington Na- 
tional Bank, 62 Ohio App. 261, 23 N.E. 2d 638 (1939) ; Ozburn v. Corn 
Exchange National Bank of Chicago, 208 Ill. App. 155 (1917); 
Raynor v. Scandinavian-American Bank, 122 Wash. 150, 210 Pac. 
499 (1922); Guild v. Eastern Trust and Banking Co., 122 Me. 
514, 121 Atl. 13 (1923); Citizens Bank of Gans v. Mabray, 90 Okla. 
63, 215 Pac. 1067 (1923); Laura Baker School v. Pflaum, 30 N.W. 2d 
290 (Minn. 1947); 5 Micu1eE, BANKs AND BANKING 354 (1932); Morse, 
BANKS AND BANKING 882 (1928). 


That a drawee after receiving the stop payment order pays at 
his peril is equally well established. Pease and Owyer v. State Na- 
tional Bank, 114 Tenn. 693, 88 S.W. 172 (1905); American Defense 
Society v. Sherman National Bank, 225 N.Y. 506, 122 N.E. 695 (1919) ; 
Bank of Hamilton v. Williams, 147 Ga. 96, 90 S.E. 718 (1916) ; Hewitt 
v. First National Bank, 113 Tex. 100, 252 S.W. 161 (1923); Wall v. 
Franklin Trust Co., 84 Pa. Super. Ct. 392 (1925); Gaita v. Windsor 
Bank, 251 N.Y. 152, 167 N.E. 203, reversing 232 N.Y. Supp. 748, 225 
App. Div. 750 (1929); American National Bank v. Reed, 134 S.W. 2d 
782 (Tex. Civ. App. 1939) ; Carroll v. South Carolina National Bank, 
45 S.E. 2d 729 (1947); BRANNAN, NEGOTIABLE INSTRUMENTS LAW 1157 
(6th ed. 1938); 5 Micu1z, BANKS AND BANKING 359 (1932). 

For an analysis of the bank’s position if it fails to obey the 
order, see 39 YALE L.J. 542, 543 (1929). The risk to the bank that a 
wrongful payment will be made is substantial and the burden is 
onerous. BRITTON, BILLS AND NoTEs 839 (1943); 39 YALE L.J. 542, 
547 (1929). 

This situation has caused the banks, as a matter of practice and 
protection, to insist that the drawer sign a stipulation, the nature of 
which varies with different banks, releasing the drawee from liabil- 
ity. 15 Carr. L. Rev. 235 (1926); 40 Harv. L. Rev. 110 (1926). It is 
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around these stipulations that the currents of conflict swirl. 39 
Yate L. J. 542 (1929); 42 Yate L. J. 817, 840 (1932); 15 Corn. L. Q. 
256 (1929) ; 14 Minn. L. Rev. 172 (1929) ; 29 Cox. L. Rev. 1150 (1929); 
35 Micu. L. Rev. 1167 (1936); 15 Cauir. L. Rev. 46 (1926). 

Some jurisdictions permit the bank to extract these signed 
stipulations from the drawer thereby making the stop payment 
order conditional. Gaita v. Windsor Bank, supra, approved 15 Corn. 
L. Q. 256 (1929); 14 Minn. L. REv. 172 (1929); disapproved 29 Cot. 
L. REv. 1150 (1929); see notes, 15 Cauir. L. REv. 235 (1926) ; 35 Micu. 
L. Rev. 1167 (1936); 39 Yate L. J. 542 (1929). Tremont Trust Co. v. 
Burack, 235 Mass. 398, 126 N.E. 782 (1920); Hodnick v. Fidelity Trust 
Co., 96 Ind. App. 342, 183 N.E. 488 (1932); Edwards v. National City 
Bank of New York, 150 Misc. 80, 269 N.Y. Supp. 637 (Mun. Ct. 1934) ; 
Pyramid Musical Corp. v. Floral Park Bank, 268 App. Div. 783, 48 
N.Y.S. 2d 866 (1944); Chase National Bank of City of New York 
v. Battat, 78 N.E. 2d 465 (N.Y. 1948). See Mahon Co. v. Huntington 
National Bank, supra at 265. 

Other jurisdictions void these agreements on grounds of public 
policy, but see 39 YALE L. J. 542, 544 (1929) ; or lack of consideration, 
or both. Hiroshima v. Bank of Italy, 78 Cal. App. 362, 248 Pac. 947 
(1926) ; Grisinger v. Golden State Bank of Long Beach, 92 Cal. App. 
443, 268 Pac. 425 (1928); Elder v. Franklin National Bank, 25 Misc. 
716, 55 N.Y. Supp. 576 (Sup. Ct. 1899); Levine v. Bank of United 
States, 132 Misc. 130, 229 N.Y. Supp. 108 (Mun. Ct. 1928). 

It is interesting to note that originally these stipulations were 
invalid in New York and valid in Ohio. Elder v. Franklin National 
Bank, supra; Mahon Co. v. Huntington National Bank, supra. Today 
the converse is true. Gaita v. Windsor Bank, supra; Speroff v. First- 
Central Trust Co., supra, 

To prohibit the stipulations places an unconditional obligation 
upon the bank to stop payment. To permit the stipulations releases 
the bank of all liability except wanton misconduct. Gaita v. Wind- 
sor Bank, supra. It is submitted that the middle ground approach, 
applied by the court in the instant case, is the best view. 23 CoL. 
L. Rev. 780 (1923). 

However, the test of negligence has been soundly criticized as 
being too nebulous for the banking business. 39 YALE L. J. 542, 546 
(1929). Nevertheless, the courts when faced with equally difficult 
problems in other fields of human endeavor have managed to etch 
some well defined lines in the sandy law of negligence. 
Norman W. Shibley 
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TORTS—SLANDER—WILLFUL VERBAL ABUSE Not ACTIONABLE 


Plaintiff's pleading alleged that the defendant in a loud voice 
falsely and maliciously slandered plaintiff in a public place for 
the purpose of causing her physical injury and that the remarks did 
cause her physical injury because they were made at a time when 
she was in advanced pregnancy. The trial court directed a verdict 
on the grounds that the spoken words were not slander per se and 
that an action for slander per quod does not lie unless special dam- 
ages are pleaded. The court of appeals reversed, saying that de- 
fendant must have anticipated that his conduct would result in 
emotional disturbance and bodily injury, which would give the 
plaintiff the right to go to the jury on the facts. Held, (4-3) pro- 
fane and obnoxious epithets not amounting to slander, where such 
epithets are unaccompanied by actions constituting an assault, are 
at most damnum absque injuria and do not give rise to a cause of 
action. Bartow v. Smith, 149 Ohio St. 301, 78 N.E. 2d 735 (1948). 


It has long been the rule in Ohio that there is no liability for 
acts which cause fright or shock unaccompanied by physical injury 
where the acts complained of are neither willful nor malicious. 
Miller v. Baltimore & Ohio R.R., 78 Ohio St. 309, 85 N.E. 499 (1908) ; 
Morton v. Western Union Telegraph Co., 53 Ohio St. 431, 41 N.E. 
689 (1895). The qualification in the rule of the Miller case would 
seem to imply that the court did not intend to deny recovery where 
the acts complained of were either willful or malicious and physical 
injury followed. That is the position taken by Judge Zimmerman 
in his dissent. This view has been followed heretofore in Ohio. 
Cincinnati Traction Co. v. Rosnagle, 84 Ohio St. 310, 95 N.E. 884 
(1911) (infant plaintiff suffered injury from fright after being 
wrongfully ejected from a street car on a dark night); Brownlee 
v. Pratt, 77 Ohio App. 533, 68 N.E. 2d 798 (1946) (defendant inter- 
fered with the interment of plaintiff's parents). Indeed, the court 
has allowed recovery for physical injuries resulting from mental 
suffering where the defendant’s act was merely negligent. Wolfe 
v. The Atlantic and Pacific Tea Co., 143 Ohio St. 643, 56 N.E. 2d 
230 (1944); Morton v. Stack, 122 Ohio St. 115, 170 N.E. 869 (1930). 

The majority opinion requires a traditional, technical tort on 
which to hang damages, and holds that since the defendant’s acts 
were neither slander nor assault, the plaintiff has no cause of ac- 
tion. This view has often been discredited. The majority cited a 
line of Kentucky cases which denied recovery. But these were neg- 
ligence cases, and in 1943 the Kentucky court said that where the 
wrong is willful there may be recovery for mental pain and suffer- 
ing as well as physical pain and suffering. Brown v. Crawford, 296 
Ky. 249, 177 S.W. 2d 1 (1943). The technical tort used as a peg on 
which to hang parasitic damages is often very slender. Stockwell 
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v. Gee, 121 Okla. 207, 249 Pac. 389 (1926) (trespass on the property 
of plaintiff’s husband); Bouillon v. Laclede Gas Light Co., 148 Mo. 
App. 462, 129 S.W. 401 (1910) (a hand on the doorknob of plaintiff's 
apartment); Kirby v. Jules Chain Stores Corp., 210 N.C. 808, 188 
S.E. 625 (1936) (threats by a bill collector from his car); Whitsel 
v. Watts, 98 Kan. 508, 159 Pac. 401 (1916) (running toward the 
plaintiff shaking his fist); Jeppsen v. Jensen, 47 Utah 536, 155 Pac. 
429 (1916) (a threat to shoot plaintiff's husband in her presence). 
Included in the list of cases cited and supposedly distinguished by 
the majority are cases in which it is hard to find a technical tres- 
pass or assault. It was held that false charges of unchastity against 
a schoolgirl accompanied by threats of reform school stated a cause 
of action although the court said that it was doubtful if the facts 
constituted an assault. Johnson v. Sampson, 167 Minn. 203, 208 
N.W. 814 (1926). Threatening collection letters sent willfully and 
intentionally to produce mental pain and anguish have been held 
actionable. LaSalle Extension University v. Fogarty, 126 Neb. 457, 
253 N.W. 424 (1934). The same result was reached where the letters 
accused plaintiff of adultery and threatened arrest. Grimes v. Gates, 
47 Vt. 594 (1873). 


It was held that the right to recover for bodily pain and suffer- 
ing resulting from fright which is caused by a willful wrong may 
be regarded as established in Arkansas. Rogers v. Willard, 144 Ark. 
587, 223 S.W. 15 (1920). The Georgia Court of Appeals indicated 
that plaintiff would have been given a cause of action merely on 
the basis of mental suffering, but they relied on a technical battery, 
viz., that the defendant’s agent threw a coin on plaintiff’s bed. 
Interstate Life & Accident Co. v. Brewer, 56 Ga. App. 569, 193 S.E. 
458 (1937). The Kansas Supreme Court said, “. . . defendant’s lia- 
bility does not depend on whether his wrongful onset constituted an 
assault. Plainti seeks to enforce a civil liability for the conse- 
quences of the wrong and the general rule is that a wrongdoer is 
liable in damages for injuries which are the natural and reasonable 
consequences of his wrongful act whatever name may be fittingly 
applied to the wrong.” Whitsel v. Watts, supra at 509. 


Judge Hart in an able dissent faces the problem squarely and 
traces the historical background of the cases which have allowed 
recovery for physical damage as a result of intentionally inflicted 
mental suffering without attempting classification according to the 
traditional pattern of torts. The doctrine contended for in this dis- 
sent had its source in parasitic damages allowed for mental suffer- 
ing. See, e.g., Smith v. Pittsburgh, Ft. Wayne & Chicago Ry., 23 
Ohio St. 10 (1872). Such damages have been allowed in Ohio where 
the defendant’s tort was willful or negligent. Rose Co. v. Lowery, 
33 Ohio App. 488, 169 N.E. 716 (1929); Ward Baking Co. v. Trizzino, 
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27 Ohio App. 475, 161 N.E. 557 (1928). But this practice does not 
include the plaintiff in an action for wrongful death. Steel v. Kurtz, 
28 Ohio St. 191 (1876). 


A leading English case held a practical joker liable for damages 
to a woman whom he falsely told that her husband was injured. 
Wilkinson v. Downton, L.R. 2 Q.B. 57, 76 L.T. 493 (1897). This case 
has been followed in similar situations. Bielitski v. Obadiak, 61 
Dom. L. Rep. 494 (1921) (false report of a relative’s suicide); At- 
lantic & Pacific Tea Co. v. Roch, 160 Md. 189, 153 Atl. 22 (1930) 
(delivering a dead rat in a grocery package); Nickerson v. Hodges, 
146 La. 735, 84 So. 37 (1920) (having plaintiff dig up a “pot of gold” 
under extremely humiliating circumstances). 


Usually the injured parties who recover are children or preg- 
nant women, since it has only been in recent years that medical 
science has been able to connect the mental injury with the physi- 
cal damages in other than such obvious cases. But thé adminis- 
trator of a male adult recovered where the connection between the 
act complained of and the death was plain enough. Rasmussen v. 
Benson, 135 Neb. 232, 280 N.W. 290 (1938). 


Bill collectors, undertakers, private detectives, and insurance 
adjusters have been the first defendants to feel the impact of this 
doctrine. Barnett v. Collection Co., 214 Iowa 1303, 242 N.W. 25 
(1932); Clark v. Credit Men’s Association, 105 F. 2d 62 (App. D.C. 
1939) (overbearing bill collectors); Gadbury v. Blietz, 133 Wash. 
134, 233 Pac. 299 (1925) (undertaker withheld body from burial) ; 
Fitzsimmons v. Olinger Mortuary Ass’n, 91 Colo. 544, 17 P. 2d 
535 (1932) (unduly publicizing a funeral); Janvier v. Sweeny, 2 K. 
B. 316, 88 L.J.K.B. 1231 (1919) (threats by private detectives) ; 
Continental Casaulty Co. v. Garrett, 173 Miss. 676, 161 So. 753 
(1935) (insurance adjuster). 

It is possible that the doctrine supported by the two dissenting 
opinions may yet become the law of Ohio, and that the court will 
recognize the qualification of the rule of the Miller case that where 
the actions complained of are willful and malicious, as distinguished 
from negligent, recovery will be allowed for damages resulting 
from mental suffering. “It is time to recognize that the courts have 
created a new tort.” Prosser, Intentional Infliction of Mental Suffer- 
ing: A New Tort, 37 Micu. L. Rev. 874 (1939). 

Louis E. Evans 
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WILLS — EVIDENCE — ADMISSIBILITY OF WRITTEN 
INSTRUMENT AVERRING TESTAMENTARY CAPACITY 


The evidence disclosed that the testator “was uneducated, had 
the mind of a... child, enjoyed trading in live stock . . .[and] in- 
vested all of his income in farm lands which he was able to suc- 
cessfully manage with the assistance of others.” Shortly before he 
made his will, his interests in realty were increased by devise. 
Relatives of the testator filed suits to partition lands in which he 
had interests. The country was in the midst of the depression, and 
the testator bitterly resented a forced sale of his holdings. Under 
these conditions, he executed his will, giving a life estate in all his 
properties to his sister and her husband, the remainder to be re- 
duced to money and the proceeds to be divided between two 
churches. Anticipating that his will would be contested, the testator 
had prepared an instrument, signed by thirty-four of his acquaint- 
ances and friends, consisting of bankers, business men, and farmers. 
They certified that they knew the testator and had associated with 
him for years, that they were certain he was capable of transacting 
ordinary business, that he knew his relatives and his obligations to 
them, and the nature and extent of his property, and that he was of 
sound mind and was fully capable of making a will. This instru- 
ment, antedating the will by four days, was offered in evidence 
when the will was attacked on the grounds of mental incapacity and 
undue influence. The evidence was rejected by the trial court. Held, 
on appeal to the court of appeals, judgment reversed. “[The] evi- 
dence . . . should have been admitted under proper instruction to 
the jury, not as substantive proof of the facts therein contained, but 
as possibly throwing some light upon his state of mind at that 
time.” Spidel v. Warrick, 50 Ohio L. Abs. 413 (Ct. of App. 1948). 


In Ohio, testamentary capacity exists when the testator has 
sufficient mind and memory (1) to understand the nature of the 
business in which he is engaged, (2) to comprehend generally the 
nature and extent of his property, (3) to hold in his mind the 
names and identity of those who have natural claims upon his 
bounty, and (4) to be able to appreciate his relation to the mem- 
bers of his family. Niemes v. Niemes, 97 Ohio St. 145, 119 N.E. 503 
(1917). Testamentary capacity is determined as of the date of exe- 
cution of the will. See Vrooman v. Powers, 47 Ohio St. 191, 195, 24 
N.E. 267, 268 (1890). Evidence of the state of mind of the testator 
within a reasonable time before the execution of the will is ad- 
missible as throwing light on his testamentary capacity at the time 
of execution. Kennedy v. Walcutt, 118 Ohio St. 442, 161 N.E. 336 
(1928). It is not competent, in a will contest, for a nonattesting, 
nonexpert witness to give an opinion as to the capacity of the testa- 
tor to make a will. Runyan v. Price, 15 Ohio St. 1 (1864). This is 
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the usual rule. 7 WicmMorE, EvipENCE §1958 (3d ed. 1940). But such 
a witness may testify as to the capacity of the testator to transact 
ordinary business. Niemes v. Niemes, supra, or to form a purpose 
and intention of disposing of his property by will. Dunlap v. Dun- 
lap, 89 Ohio St. 28, 104 N.E. 1006 (1913); Weis v. Weis, 147 Ohio St. 
416, 72 N.E. 2d 245 (1947). 


In the instant case, the evidence was in the form of a written 
instrument. The hearsay rule rejects assertions, offered testimoni- 
ally, which have not been in some way subjected to the test of 
cross-examination. 5 WIGMORE, EVIDENCE §1362 (3d ed. 1940). 
However, a wide range of inquiry is permitted to bring before the 
jury facts and influences bearing on the preparation of a will. Board 
of Education v. Phillips, 103 Ohio St. 622, 626, 134 N.E. 646, 648 
(1921). Therefore, the admission of the evidence is defensible. 
From a practical standpoint, procuring the preparation of such a 
written instrument would seem to be an eminently sensible method 
of demonstrating testamentary capacity. 

Robert J. Lynn 





